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FESLR
When I hung up my cleats after 18 years, I knew I was never going to
say goodbye to sports for good. As I prepare to enter my last semester at
the University of Florida Levin College of Law, I cannot help but look
around and appreciate the entertainment & sports law community that
has been built on this campus these past three years.
Prior to enrolling at UF Law, I knew I wanted to make a long-term
impact on the entertainment & sports community at UF Law. My vision
was to expand upon alumni’s aspirations and visions for the university.
My goal was to continue the legacy that practitioners like Darren
Heitner, Kristi Dosh, Victoria Lares, Jeffrey Parry and Adrienne
Washington have left on our student body and the entertainment and
sports industry overall.
From leading the Entertainment & Sports Law Society with my fellow
executive board members to becoming inaugural Staff Editors for
Florida Entertainment & Sports Law Review (FESLR), we have worked
tirelessly to leave our footprint on UF Law’s entertainment and sports
law presence. It is our greatest honor of law school to present to you
Volume II, Issue I.
FESLR is the first, and only, entertainment & sports law review in the
state of Florida. FESLR was founded to create a platform to focus on the
exact prominent issues we have brought to you in this publication. In
this issue, we provide diverse authors’ perspectives on modernizing
contemporaneous law that’s currently holding our industry back. My
hope for FESLR moving forward is that it raises society’s attention to
what goes on behind the curtain, behind the scoreboards, and when the
scene cuts. Often society idolizes and appreciates the entertainment our
industry brings, but it’s time we protect and advocate for those who
bring it.
I am confident in the impact FESLR Class of 2022-2023 has had and will
continue to have on UF Law and the sports and entertainment industry.
I am infinitely proud of the work that the FESLR team dedicated to the
sports and entertainment law industry. We hope you enjoy it.

Editor-in-Chief
ALYSSA J. RODRIGUEZ
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CAREER SPOTLIGHT: KIRK BERGER
Kirk Berger is the Associate Counsel for the National Basketball
Players Association. JD from Benjamin Cardozo School of Law, BS in
Sports Management (Sports Law Concentration) from New York
University.
QUESTIONS & ANSWERS
1. Please briefly explain your career path and what led you to where
you are today.
From an early age, I knew I wanted to have a career in basketball,
specifically focusing on team building and the Salary Cap. While in
middle and high school I became intrigued with team building and the
general system of the National Basketball Association (“NBA”) as a rabid
Nets fan—constantly focused on how the Nets could improve from a
roster standpoint. Little did I know this would lead to a very informal
education in their Collective Bargaining Agreements (“CBA”) and Salary
Cap. With a goal of working directly with player contracts and the Salary
Cap in mind (and a college essay on why I wanted to be the next Arn
Tellem ironically enough), I joined NYU’s Sports Management program.
The program was more focused than many other college sports
management programs, as I needed to declare my major when applying
to NYU.
At NYU, I had several internships focused on basketball, but caught
my “big break” when I was able to intern at Excel Sports Management as
a junior in college. I converted a one-semester internship into a two-year
internship—going from getting coffee and handling expense reports to
maintaining the agency’s Salary Cap database and assisting in draft and
free agency prep work.
During my time at Excel, I had contemplated working for NBA teams
but ultimately decided to attend law school to broaden my skill set and
increase my value in the industry. Early on while at Cardozo, I visited
with the National Basketball Players Association (“NBPA”) and was able
to turn an informational interview into an internship offer for my 1L
summer. At the NBPA I was able to assist individual player agents in
contract negotiations and vastly improve my understanding of the CBA.
I went back to the NBPA during my 3L year and spent the year working
part-time as a legal department intern, assisting preparation for the
upcoming CBA negotiations. I was able to secure a full-time offer in
December of that year and have been with the NBPA since.
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2. What is something that has changed since you began working in
sports law, and how has that change impacted your current job in
the industry?
SOCIAL MEDIA (and the internet generally).
Since joining the NBPA in 2015 (and following the NBA closely well
before that) the proliferation of social media has made the entire industry
move at the speed of light. Reporting on NBA-related issues has moved
from the pages of morning publishing such as USA Today and the New
York Times, to Twitter and Instagram. From a transaction perspective,
NBA free agency (which begins on June 30) now moves even quicker
than it did when I joined the NBPA in 2015. As one of my primary areas
of focus is the Salary Cap, my days/nights in early July are consumed by
it.
The internet in general has made information and educational
resources related to the Salary Cap and player contracts more readily
available than ever, leading to more informed media, fans, and
prospective interns!
3. What was your first “win” that made you confident that you
belonged in your job or the industry overall?
My first “win” was helping with CBA negotiations in 2016–17,
culminating in the current 2017 CBA. I was able to have my voice and
opinion heard and saw a personal impact on negotiations and the final
product of the 2017 CBA. The CBA saw vast improvements to our Salary
Cap system which has helped players achieve more equitable outcomes
in contract negotiations.
4. What impact would you like to make on the sports entertainment
industry throughout your career?
I would like to continue to prepare athletes as much as possible for
their careers post-basketball. Whether that preparation comes from
improvements to our CBA to help players increase their earning potential,
or increased readiness for players to transition from playing into a
different career path, I would retire happy knowing that I have made
improvements for players in their everyday life that expands beyond the
four corners of the court.
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5. What is the biggest risk that you’ve taken in your career? How has
that risk helped you in your career or what lessons did you learn
from it?
I believe the biggest risk was how I pursued my career path. I did not
pursue a broader legal background with the hope that I could leverage it
into a career in Sports Law down the road. Rather, I went full steam ahead
at something I knew I wanted to pursue, knowing that I had limited
options in terms of the number of organizations I would ultimately find
employment.
6. What is one of the biggest misconceptions in your industry?
That you need to be an athlete or have played basketball to succeed
professionally. It certainly helps in some respects when connecting on a
personal level with players (or for agents recruiting players), but it is by
no means a prerequisite. Instead, focus on what will separate you from
others looking to break into the industry. Develop a niche or area of
expertise that will then allow you to show your value and worth.
7. What is one piece of advice that you would give to students trying
to break into the sports and entertainment industry?
In an interview, when asked: “why do you want to work here?”
NEVER answer with “I am a fan of the sport.” We are all fans, otherwise,
we wouldn’t care whether we worked in the legal department for UPS,
NBC, or the NBPA. Instead, focus on your niche. If you want to work in
basketball because you love the Salary Cap or analytics say so—
ultimately your niche will end up separating you from the thousands of
other applicants.
And if you are yet to develop a niche, do so immediately. Having a
specialty or focus on the particular sport you want to work in will separate
you from those who don’t and prove to your prospective employer that
you are more than a fan.

CAREER SPOTLIGHT: CHLOE BURKE
Chloe Burke is a Public Policy Manager for the Global Public Policy
Team at Instagram. University of Florida, B.A., IMBA, J.D.;
Northwestern University, J.D.
QUESTIONS & ANSWERS
1. Please briefly explain your career path and what led you to where
you are today.
I always knew I wanted to leverage my skillsets for a global career, in
an innovative and relevant space, and to work with diverse stakeholders
to support community building and advance business goals.
In college, I studied Portuguese and Political Science with minors in
Spanish and Latin American Studies. This afforded me opportunities to
publish in multiple languages, think about challenging policy issues, and
refine soft skills that make a hard difference.
I enjoy connecting with people, it is etched in my identity and
upbringing, and I find joy in exquisite design elements and innovation. I
enjoy problem-solving and knew I needed to refine my hard skills in
finance and engineering. Before law school, I worked at a consulting
engineering firm, which helped me understand project and product
management, and before that, I had a litany of meaningful internships that
fostered opportunities to hone international experience in the public and
private sectors. I pursued a Master’s in Business and a Juris Doctorate
simultaneously, and this positioned me well for the career I have and the
one I have always desired.
2. What is something that has changed since you began working in
entertainment law, and how has that change impacted your current
career in the industry?
I work in tech and generally we move fast, frankly, change is a
constant. It’s pretty much the lifeblood of this kind of work. We change,
we iterate, and we move fast. This is actually one of the reasons I’m
drawn to this work, we’re constantly refining and on the cutting edge,
sometimes building while we fly. It’s really a joy to be on the cusp of
building innovative policies.
3. What was your first “win” that made you confident that you
belonged in your career or the industry overall?
I don’t find value in counting wins, I find joy in my journey. I got a
lot of joy passing legislation in varying places from Georgia to Costa Rica
that impacted the business (I was at Airbnb at the time) to support diverse
5
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stakeholder-like female entrepreneurs, indigenous communities, and
black leaders, among others trying to make a living.
4. What impact would you like to make on the entertainment
industry throughout your career?
I find joy in being happy and intellectually stimulated. I have been
blessed to drive impact serving millions and now billions of users on
digital apps throughout my career. I think the greatest impact I can have
on this space is leveraging the expertise I’ve honed with others in my
social circle, in my community, and with stakeholders in the public and
private sectors.
5. What is the biggest risk that you’ve taken in your career? How has
that risk helped you in your career or what lessons did you learn
from it?
Speaking up. The act of speaking up is a muscle and I try to keep it
supple. Sometimes you have to disagree and commit, and I’m okay with
that. Second to this is giving feedback, meaningful hard feedback, with
empathy.
6. What is one of the biggest misconceptions in your industry?
That we don’t care about others, and that we willingly fall short. None
of which is true. Many of my colleagues and I give our all to do our best.
7. What is one piece of advice that you would give to students trying
to break into the entertainment industry?
Surround yourself with diverse people. Be flexible, be nimble,
remember your morals, listen, be open, and be prepared for any change.
Hone your skill sets, invest in yourself, and see people in their humanity
and their potential.
Being someone people like to work with and being even-keeled can
open doors and invite you on rocket ships no degree or experience can
merit. Dive deep into the things that energize you, be kind, strategize and
execute. You can always reinvent. And there is nothing wrong with going
to a job for the money and filling your cup with passions in other ways.
In the words of Max Ehrmann’s “Desiderata:” “Strive to be happy after
all it is a beautiful world.”

CAREER SPOTLIGHT: BRIAN LAWRENCE
Brian Lawrence is an Associate Principal Counsel at Walt Disney
World Resort. Florida International University, B.A. 2013; University of
Florida, J.D. 2016.
QUESTIONS & ANSWERS
1. Please briefly explain your career path and what led you to your
current position.
I am an associate principal counsel in the Walt Disney World legal
department. My career path is a unique one. I didn’t enroll in law school
with the goal of working for Disney, or even working in-house. When I
applied to law school, I had no idea what practice areas would interest
me. Nor did I appreciate all the career opportunities available to me at the
time.
I’m from South Florida, but I was always open to moving to another
city post-law school. Orlando always appealed to me, largely due to the
nostalgia I had for going to theme parks growing up. I ended up
summering at Lowndes in Orlando, Florida during my 2L summer.
Luckily enough, the firm extended an offer to me to start as a full-time
associate in the fall of 2016 in their litigation department. There, I
practiced commercial litigation for roughly six years. Primarily, I handled
business, trade secret, employment, and construction disputes, as well as
cybersecurity matters. I loved litigating. Still, I didn’t know what I
wanted to do long-term. At times, I was fairly certain I wanted to be a law
firm partner. Other times, I wasn’t so sure.
At a crossroads in my career, I decided to try out a larger law firm. I
accepted an offer with Baker Hostetler in Orlando, but, due to a client
conflict issue, I was unable to start for a few months. The conflict was
finally resolved, and, as it happened, a Disney recruiter reached out to me
to inquire whether I’d be interested in an in-house position with the
company. I was certainly excited, but there was one big problem—the
timing was terrible! I was less than 24 hours away from giving notice and
starting at another law firm.
While on the phone with my mom, I mentioned that a Disney recruiter
reached out to me, but that it wasn’t the best time to pursue another
opportunity. Knowing how much of a Disney fanatic I am, she sternly
encouraged me to go for it. I took her advice. “Mother knows best,” after
all.
I gave notice to Lowndes, which was hard. I’d spent six years there
and got awesome opportunities that a lot of lawyers at my experience
level simply hadn’t, so I was grateful. I started at Baker a few weeks later.
However, I was interviewing for Disney at the time. I felt awkward about
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that, to say the least, but I thought that it was a long shot that I’d get the
role anyway. After four months, I ended up getting the position!
What I like most about being in-house is that everyone is working to
accomplish the same goal, unlike litigation, which is adversarial by
definition. I also take pride in the matters I get to work on because I’ve
always had such an emotional connection to the brand.
2. What is something that has changed since you began working in
the entertainment industry, and how has that change impacted your
current job in the industry?
The biggest changes to the legal profession generally have been those
necessitated by the COVID-19 pandemic. The profession had to adapt to
this new environment—quickly. Prior to the pandemic, I remember
traveling hours to and from five-minute uncontested hearings and short
client meetings and billing for every minute of that. That was the norm
then. During the height of the pandemic, meetings, depositions, and
hearings were conducted virtually. Early on, everyone realized that
utilizing virtual communication was far more efficient than the prepandemic ways. Three hours previously spent going to and from a
courthouse for an ex parte hearing is now 30 minutes on a virtual meeting,
which frees up time to work on other matters.
Additionally, lawyers have embraced—and often even prefer—
working from home. The difficulty with this is that it can be difficult to
maintain an office culture in a purely virtual environment. So now,
companies are working to strike the right balance between flexibility and
maintaining office culture.
Almost three years later, it’s evident the pandemic-induced changes
to the legal profession are here to stay. In my view, these changes are for
the better.
3. What was your first “win” that made you confident that you
belonged in your job or the industry overall?
For me, the result is not as important as the process. In other words,
wins have been less important to my career than growth. To be sure,
winning my first hearing was certainly confidence-boosting, but that is a
temporary feeling. To grow in confidence, you have to be comfortable
making mistakes. Most mistakes are fixable, even if it doesn’t seem that
way in the moment. Own your mistakes, fix them, and learn from them.
You’ll gain more confidence through learning from failure than you will
through individual “wins.”
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4. What key issues in the entertainment industry are especially
relevant right now, and what do you see becoming more prevalent in
the next 5–10 years?
The intersection of technology and law is particularly fascinating. For
one, reconciling emerging technologies and issues (e.g., data privacy and
cybersecurity) with common law concepts or longstanding statutory
schemes can be challenging. Also, these emerging issues have given rise
to new laws. There is a plethora of consumer protection, privacy and data
protection laws that simply did not exist ten years ago. Even more
legislation is being drafted every day. Simply put, digital technology
affects all industries, and lawyers need to keep abreast of these changes.
5. What is the biggest risk that you’ve taken in your career? How has
that risk helped you in your career or what lessons did you learn
from it?
Your career is a series of risks! Going to law school, taking the bar
exam, and accepting your first job—to name a few. But, as a young
lawyer, the biggest (but most important) risk you can take is to take more
ownership over the matters you work on. That is, don’t simply create a
deposition outline for the partner you work for; ask to take the deposition.
After you draft an awesome motion, ask if you can argue it. You may get
a “no” the first time, or the first few times, but this shows confidence and
ownership. Early on in my career, I could have done a better job of
“owning” matters. For example, I would complete a research assignment,
but would not follow up to see how the research was used or if there was
anything else on the case that I could assist with. Piecemeal assignments
simply won’t develop your skills as a lawyer like handling whole matters
will. Seek out more responsibility from those you work for. You’ll build
trust this way.
6. What is one of the biggest misconceptions in your industry?
I think some view in-house roles as cushy, stress-free 9-5 gigs. That
couldn’t be further from the truth. I certainly work less than I did while
working for a law firm, but you’ll have to work hard in any job you have.
The legal profession is a stressful one, irrespective of whether you’re
working in-house, at a law firm, or for the government.
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7. What is one piece of advice that you would give to students trying
to break into the entertainment industry?
I think the biggest mistake a law student can make is to set overly rigid
career goals for themselves, particularly when seeking in-house
opportunities. It’s a misconception to think “If I work for X big law firm
A for a set number of years, then I will work for company B.” There are
several problems with this line of thinking, not the least of which is that
you’ll likely foreclose other amazing opportunities that may arise.
Certainly, you should always set goals for yourself, but you never know
where your career will take you. I went into law school with an open mind
as to where I wanted to be down the road, and I’m glad I did. Find a
practice area and a job that you love, but always be open to stepping
outside your comfort zone to try something new.

TINHATTING THE CONSTITUTION: ORIGINALISM AS A
FANDOM
Stacey M. Lantagne*
Abstract
Several recent Supreme Court cases, most notably Bruen and Dobbs,
have employed originalist methods to interpreting the Constitution,
seeking to give the Second and Fourteenth Amendments, respectively,
the meaning that was understood by the public in 1791 and 1868. In this
imaginative exercise compiling massive amounts of textual evidence to
arrive at conclusions regarding what unknown people were thinking,
originalism resembles a type of fandom practice called RPF, or Real
Person Fiction. This type of fan activity likewise compiles massive
amounts of textual evidence to arrive at conclusions regarding what
unknown people were thinking. It’s just that RPF revolves around
celebrities instead of the Framers.
This Article seeks to interrogate originalism through a fandom lens,
viewing it as a type of RPF. Doing so can provide a different perspective
on some of the criticisms that have been leveled at RPF, including its lack
of neutrality and diversity. This Article finds that originalism is actually a
particular RPF phenomenon known as “tinhatting,” in which those
engaging in the imaginative exercise believe their conclusions to be the
truth. Tinhatters are maligned in fandom, leading to query why
originalists are not so easily dismissed.

INTRODUCTION .............................................................................. 12
I.

REAL PERSON FICTION AS A FAN ACTIVITY .................... 13
A. The Operation of an RPF Fandom ........................... 14
B. “Tinhatting” .............................................................. 17

II.

RECENT ORIGINALISM AT THE SUPREME COURT ............. 19
A. Background ............................................................... 19
B. Dobbs ........................................................................ 21
C. Bruen ......................................................................... 22

III.

ORIGINALISM AS RPF FANDOM ....................................... 23

* Professor of Law, Western New England University School of Law,
Stacey.lantagne@law.wneu.edu. The author wishes to thank the participants of the Mid-West
Popular Culture Association/American Culture Association Annual Conference and the
University of Mississippi Faculty Writing Groups for helpful comments and suggestions. The
author is also grateful for the University of Mississippi School of Law Summer Research Grant
and Western New England University School of Law Summer Research Grant that enabled this
Article.
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Telling Stories Using Historical Analysis ................. 24
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Wish Fulfillment ........................................................ 31
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The Differences ......................................................... 35
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INTRODUCTION
The most recent Supreme Court term delivered a number of
blockbuster decisions, two of which in particular that unsettled longstanding law. Dobbs overruled the nearly fifty-year-old precedent of Roe
v. Wade.1 Bruen declared unconstitutional a New York statute that had
been over a hundred years old.2
Although these decisions caused upheaval in long-established laws
that had been part of the history and tradition of the legal landscape for
decades, the decisions claimed to be overturning the laws based on that
same history and tradition.3 In fact, at one point the Court bluntly stated,
“To justify its regulation, the government may not simply posit that the
regulation promotes an important interest. Rather, the government must
demonstrate that the regulation is consistent with the Nation’s historical
tradition of firearm regulation.”4 There could be no clearer statement of
the primacy of historical tradition over all other things, including
important government interests.
Dobbs and Bruen specifically stand as vindications of the triumph of
an interpretive tool known as originalism:5 that the words of the
Constitution, its amendments, and other statutes should be interpreted
according to their “original” meaning.6 Proponents of originalism claim
that it is the only reliable way of deciding thorny constitutional questions,

1. See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2242 (2022).
2. See N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 (2022).
3. See also D.C. v. Heller, 554 U.S. 570, 639 (2008) (Stevens, J., dissenting) (describing
the Court’s originalist analysis of the Second Amendment as “a dramatic upheaval in the law”);
id. at 722 (Breyer, J., dissenting) (stating that the decision “throw[s] into doubt” laws around the
United States).
4. Bruen, 142 S. Ct. at 2126.
5. See Michael Waldman, Originalism Run Amok at the Supreme Court, BRENNAN CTR.
FOR JUST. (June 28, 2002), https://www.brennancenter.org/our-work/analysis-opinion/
originalism-run-amok-supreme-court [https://perma.cc/585F-CBFW].
6. See Tom McCarthy, Amy Coney Barrett is a constitutional ‘originalist’ – but what does
it mean?, THE GUARDIAN (Oct. 26, 2020), https://www.theguardian.com/us-news/2020/oct/
26/amy-coney-barrett-originalist-but-what-does-it-mean [https://perma.cc/82YF-3ELU]; see also
Amy C. Barrett, Originalism and Stare Decisis, 92 NOTRE DAME L. REV. 1921, 1921 (2017).
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and that any other method of interpreting the Constitution will inevitably
and unacceptably require the personal views of judges.7
This Article interrogates the value of originalism as an interpretive
tool through a unique lens:that of the fan creativity known as real person
fiction, or RPF. This Article argues that key insights can be gained by
considering how originalism resembles the RPF practices of internet
fandoms. Part I of this Article explains in more detail what RPF is,
including the phenomenon of “tinhatting.” Part II of this Article examines
how originalism has operated in recent Supreme Court jurisprudence.
Finally, Part III of this Article establishes originalism as a type of RPF
practice known as “tinhatting,” which presents the results of its research
as incontrovertible fact. This Article concludes by arguing that seeing
originalism as a type of “tinhatting” can help evaluate its utility as an
interpretive tool.
I. REAL PERSON FICTION AS A FAN ACTIVITY
Fanfiction, or “fic,” as it is often shortened, is usually defined as the
act of writing fiction about other people’s characters, meaning that the
writers borrow the intellectual property of another in order to produce
further stories.8 An example might be continuing the adventures of Harry
Potter. While all fanfiction might fall into this general definition, pieces
of fanfiction can be wildly different from each other. Some are only a
hundred words, while others are closer to a million words. Some are
sexually explicit, while others are appropriate for all audiences. Some are
romantic stories, while others have no element of romance to them. Some
adhere closely to the original work (known as “canon” in fandom terms),
while others depart from it drastically, by changing the characters’ ages,
genders, sexualities, and/or races; putting the characters in dramatically
new settings; or changing other details such as professions or romantic
choices.9 These fanfiction stories can be incredibly popular. The most
read fanfiction on the Internet website Archive of Our Own (AO3), a site
dedicated to fanfiction,10 is a Harry Potter fic that has over seven million

7. See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2326; see also Heller,
554 U.S. at 634–35; see also Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV.
849, 852 (1989).
8. See Stacey M. Lantagne, When Real People Become Fictional: The Collision of
Trademark, Copyright, and Publicity Rights in Online Stories About Celebrities, 7 CASE W. RSRV.
J.L. TECH. & INTERNET 39, 48 (2016).
9. See, e.g., ARCHIVE OF OUR OWN (last visited July 21, 2022), https://archiveofour
own.org/ [https://perma.cc/8CBY-YEAE].
10. See About the OTW, ARCHIVE OF OUR OWN (last visited July 21, 2022),
https://archiveofourown.org/about [https://perma.cc/CZ5Z-S4NA].
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views.11 A Twilight fanfiction was the basis for the blockbuster Fifty
Shades of Grey trilogy.12
There is, however, another type of storytelling activity that fans
engage in, where they tell stories about real people rather than fictional
characters. This type of storytelling is known within fandom circles as
real person fic, or RPF.13 RPF shares many of the characteristics held by
fanfiction: it is often created and shared non-commercially in the same
areas of the internet where fanfiction can be found, and those who engage
in RPF may also engage in fiction about fictional people (FPF) as well.
For instance, AO3 has a sizable RPF segment used by authors whose
stories can also be found in FPF fandoms.14
A. The Operation of an RPF Fandom
Like FPF, RPF runs an enormous gamut of creativity. Some RPF
stories are long, while others are short. Ratings range from general
audiences to explicit ones. The “real people” discussed in the stories
might closely resemble their public persona (e.g., might be a movie star
still acting in movies, or a musician still performing in a boyband). They
could also be in an “alternate universe,” or AU, meaning that the “real
people” have been shifted into a different setting or profession or have
had their identity otherwise altered in some way (including switching
gender, sexuality, age, and/or race).15
As this description might indicate, RPF is aggressively and
unapologetically fictional. The “real people” in the RPF stories are
merely the “protagonists” of “fictional narratives that supplement and
enhance” the real-life details.16 RPF might be ostensibly about real
people, but in fact, RPF “consciously fictionalizes . . . reality.”17 Those
11. See MsKingBean89, All the Young Dudes, Archive of Our Own (Nov. 12, 2018),
https://archiveofourown.org/works/10057010 [https://perma.cc/5L53-ZFAP].
12. See Hayley C. Cuccinello, Fifty Shades of Green: How Fanfiction Went From Dirty
Little Secret To Money Machine, Forbes (Feb. 10, 2017, 12:20 PM), https://www.forbes.com/
sites/hayleycuccinello/2017/02/10/fifty-shades-of-green-how-fanfiction-went-from-dirty-littlesecret-to-money-machine/?sh=62ff16c6264c.
13. See Melanie Piper, Real Body, Fake Person: Recontextualizing Celebrity Bodies in
Fandom and Film, 20 TRANSFORMATIVE WORKS & CULTURES ¶ 1.1 (2015).
14. See ARCHIVE OF OUR OWN (last visited July 21, 2022), https://archiveofourown.org/
media/Celebrities%20*a*%20Real%20People/fandoms [https://perma.cc/A3LB-3LYH].
15. See id.; see also Sooyun (Clara) Hong, The Real K-Pop Idols of Fanfiction: Reclaiming
“Real Person” Fanfiction as K-Pop Industry Practice at 28 (June 2020) (B.A. Thesis, McGill
University); see also Ross Hagen, “Bandom Ate My Face”: The Collapse of the Fourth Wall in
Online Fan Fiction, 38 POPULAR MUSIC & SOC’Y44, 46 (2015); see also Kristina Busse, ‘I’m
Jealous of the Fake Me’: Postmodern Subjectivity and Identity Construction in Boy Band Fan
Fiction, in FRAMING CELEBRITY: NEW DIRECTIONS IN CELEBRITY CULTURE (Holmes & Redmond,
Routledge eds., 2006).
16. Busse, supra note 15, at 4.
17. Id.

2022]

TINHATTING THE CONSTITUTION

15

who write RPF “consciously declare their writing to be fictional.”18 The
repetition of “consciously” is important: Those who engage in RPF write
their stories with a clear-eyed understanding that they are writing works
of fiction, even if that fiction contains characters that share the name and
some “real-life” details with real people. Indeed, many RPF writers are so
cognizant of the fabrication of their works that they place disclaimers at
the front of their stories, proclaiming their fictional nature.19
The fictional nature of RPF can be very easy to immediately grasp.
Many of the stories contain impossible scenarios, like boybands on
spaceships20 or movie stars working as baristas in coffee shops.21 Here is
how one scholarly work describes a particular piece of RPF involving
Justin Timberlake: “Justin Timberlake, who wants to temporarily escape
the limelight, hides out as a high school student in rural Kansas . . . .”22
Another piece of RPF about Justin Timberlake is one in which “Justin
loses his memory and must piece together his past.”23 In another story
focused on other members of the band *NSYNC, “JC and Chris are
fantastically given the ability to make things come true simply by voicing
them: whatever they say out loud to the media becomes reality.”24 In
another, “Chris changes into a woman, [and] he and Joey fall in love.”25
This latter fic is an example of a fic that engages in “shipping,” pairing
two characters together in a relationship.26
As the heavy fictionalization in the previous examples might indicate,
the fandom is, for the most part, in on the joke. Fans know that writers are
riffing off of real people to construct fictional worlds. “[F]ans are not
indiscriminate remixers, incapable of recognizing the boundary between
‘real’ and ‘fictional,’ but in fact constantly aware of fanworks’ status as

18. Id.
19. See Catherine Hoad, Slashing through the boundaries: Heavy metal fandom, fan fiction
and girl cultures, 3 METAL MUSIC STUD. 5, 16 (2017) (“Writers on Rockfic usually include a
disclaimers that they are ‘borrowing’ the persona for the purposes of non-profitable fiction.”);
Tinhat, FANLORE (last visited July 21, 2022), https://fanlore.org/wiki/Tinhat [https://perma.cc/
3LQB-25EQ] (“Many RPF fanfic contain an explicit disclaimer in the header emphasizing that
the story is fiction and denying any implication that the writer thinks the people in question are
actually a couple.”).
20. See Hong, supra note 15, at 56.
21. See harriet_vane, Ten Cups of Coffee (A Love Story), ARCHIVE OF OUR OWN (Jan. 16,
2012), http://archiveofourown.org/works/321697 [https://perma.cc/F2D6-7EXD].
22. Busse, supra note 15, at 7.
23. Id.
24. Id.
25. Id.
26. See Aja Romano, Canon, fanon, shipping and more: a glossary of the tricky terminology
that makes up fan culture, VOX (June 7, 2016), https://www.vox.com/2016/6/7/11858680/
fandom-glossary-fanfiction-explained [https://perma.cc/JJ9D-88LM] (hereinafter Romano,
Canon).
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derivative.”27 So, fans know that Justin Timberlake did not hide out in
rural Kansas, nor did he ever lose his memory. Fans know that the
members of *NSYNC do not possess the magical ability to make
whatever they say out loud a reality, and that one of them did not
“change” into a woman.
Given how obviously fictional so much of RPF is, where does the
“real people” aspect come in? Despite the fact that they wholeheartedly
embrace the fictional nature of their stories, members of RPF fandoms
still demand a measure of verisimilitude for the stories to be successful.
Without this verisimilitude, the stories would operate as original stories
and not as RPF. For this reason, the characters in the stories, no matter
how outrageously altered their circumstances might be, should still
reference the “real people” in question.28 This is more than just sharing a
name. The success of RPF depends on copious amounts of research
regarding the “real people” that act as the characters in the stories.29
Members of RPF fandoms compile as much information as they can,
using things like interviews, social media accounts, and paparazzi footage
as their canon source texts.30 The trick of RPF is to heavily fictionalize
characters that are still simultaneously recognizable as the “real people,”
and that is hard and detail-oriented work. “The attempt to imagine a ‘real’
self as realistically as possible . . . requires extensive research, ranging
from concert performances and interviews to articles and personal
interaction.”31
Once the RPF fans have gathered their research about the real person
subject, they then interpret this information into the RPF stories that they
write and post. For instance, the learned fact, gleaned through the research
of the source text, that a particular celebrity dislikes cucumbers might be
referenced in an RPF fic when the corresponding character in RPF refuses
cucumbers.32 A fic about the actors Jesse Eisenberg and Andrew Garfield
during the filming of the movie The Social Network would
“include . . . [real] details . . . , such as how many takes have been done
and how late the shoot has gone on to this point,” gathered, again, from
source text interviews.33 However, the fic would then takes those real
details as the starting point for “imagin[ing] off-the-record moments.”34

27. Hong, supra note 15, at 29.
28. See id. at 27 (“RPF writers . . . use ‘real’ details, such as real names.”).
29. See Hagen, supra note 15, at 46 (“RPF participants . . . value an author’s
research. . . .”).
30. See Hong, supra note 15, at 47–48.
31. Busse, supra note 15.
32. See Hong, supra note 15, at 53.
33. Piper, supra note 13, ¶ 7.6.
34. Id.
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B. “Tinhatting”
RPF is a popular and enduring fandom activity. AO3 lists a copious
number of RPF fandoms present on its fanfiction archive, starting with
“6th Century CE RPF” and ending with “Zodiac (2007) RPF.”35 RPF is
especially popular on Wattpad, a site that is not dedicated to fanworks the
way AO3 is but instead hosts a large amount of original fiction as well.36
The One Direction RPF fandom was especially active on Wattpad, with
the series After making the mainstream jump in the same way as Fifty
Shades of Grey.37
However, despite its enduring popularity, RPF is also controversial
within fandom circles.38 Many fans who enthusiastically engage in FPF
refuse to engage in RPF.39 One commentator described the practice as
being “widely reviled by wider fan fiction communities.”40 Another
commentator called it “pathological.”41 There are a number of reasons for
this,42 but one of them is the danger of “blur[ring] the lines between
fiction and reality.”43 This is primarily a danger when it comes to
shipping—pairing two real people in a fictional relationship together.44
Although others might worry that RPF shippers are confusing fiction and
reality, this trait is “not synonymous with being an RPF shipper, despite
many people’s misconception that it is, as most RPF shippers of noncanon celebrity pairings do not believe that the ship is real.”45 As one
commentator notes, “[I]n many parts of fandom there’s an understanding

35. See ARCHIVE OF OUR OWN (last visited July 21, 2022), https://archiveofourown.org/
media/Celebrities%20*a*%20Real%20People/fandoms [https://perma.cc/EKZ3-A9MJ].
36. See WATTPAD (last visited July 21, 2022), https://www.wattpad.com/ [https://
perma.cc/CF9L-M8AJ]. Wattpad also is a profit-making enterprise dedicated to getting their
writers discovered, which explains the increased presence of original fiction, see id., while AO3
is a non-profit dedicated to noncommercial fanworks; see also About the OTW, ARCHIVE OF OUR
OWN (last visited July 21, 2022), https://archiveofourown.org/about [https://perma.cc/S65626FF].
37. See Elizabeth Minkel, The truth behind that six-figure deal for Harry Styles fan fiction,
NEWSTATESMAN (June 24, 2014 4:45 AM), https://www.newstatesman.com/culture/2014/06/
truth-behind-six-figure-deal-harry-styles-fan-fiction [https://perma.cc/2JFT-WBRR].
38. See Piper, supra note 13, ¶ 2.3.
39. See Hong, supra note 15, at 78 (“[M]any ‘traditional’ fanfiction reader-writers disavow
RPF as a genre”); see also Piper, supra note 13, ¶¶ 1.1-1.2.
40. Hoad, supra note 19, at 11.
41. Hong, supra note 15, at 16.
42. See Hoad, supra note 19, at 7; see also Hong, supra note 15, at 8.
43. Hagen, supra note 15, at 48.
44. See Romano, Canon, supra note 26.
45. Tinhat, supra note 19.
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that if you’re shipping real people, you’re only shipping the idea of them
being in a relationship.”46
Members of the RPF fandom recognize that they carry this dubious
reputation. They can be sensitive to accusations that they believe their
made-up stories and are defensively “quick to distance themselves” from
such an implication.47 Nevertheless, the suggestion exists precisely
because there are some members of RPF fandoms who do blur the line of
reality and start to believe the fiction they’re creating.
Fandom has a name for such people who start to believe the RPF
stories being cooked up by the fandom: tinhatters. A tinhatter is someone
who is “unable to recognize the difference between fictional stories about
real people and their actual lives.”48 One famous example of tinhatting
occurred in the One Direction fandom when a number of fans became
convinced that Harry Styles and Louis Tomlinson were in fact secretly
dating each other.49 These fans, known as Larries, “argue[d] the ship
[Harry Styles and Louis Tomlinson] [was] real, not merely the subject of
[RPF].”50
Tinhatters are the minority in RPF fandom.51 In fact, many RPF
members don’t want their stories to mimic real life too closely: “From a
purely creative standpoint, the characters and situations become less
pliable for reinterpretation when the imaginary becomes an actuality.”52
Too much truth destroys the joyful make-believe fun: “[A]n element of
fantasy and ‘pretend’ may be necessary for RPF to function
effectively.”53 Nevertheless, some of those who engage in telling stories
about real people become convinced of the reality of their beliefs and will
insist upon the truth of their fiction, no matter what.54

46. Aja Romano, Larry Stylinson, the One Direction conspiracy theory that rules the
internet, explained, VOX (Apr. 18, 2016), https://www.vox.com/2016/4/18/11384118/larrystylinson-one-direction-conspiracy-theory [https://perma.cc/84GJ-FGLN]. (hereinafter Romano,
Larry Stylinson).
47. Hagen, supra note 15, at 48.
48. Hannah McCann & Clare Southerton, Repetitions of Desire: Queering the One
Direction Fangirl, 12 GIRLHOOD STUD. 49, 50; see also Tinhat, supra note 19.
49. See Romano, Larry Stylinson, supra note 46.
50. McCann & Southerton, supra note 48, at 50.
51. See Romano, Larry Stylinson, supra note 46 (“Usually tinhatters comprise just a small
portion of an otherwise diverse fandom.”).
52. Hagen, supra note 15, at 54.
53. Id.
54. See Romano, Larry Stylinson, supra note 46.
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II. RECENT ORIGINALISM AT THE SUPREME COURT
A. Background
Much of the law depends on the interpretation of common texts.
Originalism is one proposal for this interpretation, asserting that one
should interpret the words of a document according to the meaning given
to that document at the time it was written:55 “its plain words as originally
understood.”56 “[O]riginalist methods must enable us to determine what
the original meaning is and which actions are consistent with that
meaning.”57 And then, once that original meaning is determined, it is “a
relatively hard constraint.”58
Originalist ideas can be found in Supreme Court opinions from years
before 2022, of course, often supported by Justice Scalia or Justice
Thomas. The majority opinion in Heller, written by Justice Scalia, is
notably originalist in establishing that the scope of the Second
Amendment extends beyond the “well regulated Militia” mentioned in its
text.59 Justice Scalia’s dissent in Obergefell likewise contains originalist
ideas, when Justice Scalia argued against the protection of same-sex
marriage by referring to the meaning of the Fourteenth Amendment as it
was understood when it was ratified in 1868: “When the Fourteenth
Amendment was ratified in 1868, every State limited marriage to one man
and one woman, and no one doubted the constitutionality of doing so.”60
Displaying the originalist focus on contemporaneous public
understanding, the dissent asserts that it was “unquestionable that the
People who ratified that provision did not understand it” to include samesex marriage.61 Justice Thomas, in a dissent last year, attacked abortion
rights on the same originalist grounds that would ultimately triumph in
Dobbs: “[T]he idea that the Framers of the Fourteenth Amendment
understood the Due Process Clause to protect a right to abortion is
farcical.”62
The current composition of the Supreme Court possesses a majority
of originalists,63 and therefore, originalism has rushed to the forefront of
55. See Edwin Meese III, Toward A Jurisprudence of Original Intent, 11 HARV. J. L. &
PUB. POL’Y 5, 7 (1988); see also Jonathan Gienapp, Constitutional Originalism and History,
PROCESS: A BLOG FOR AM. HIST. (Mar. 20, 2017), http://www.processhistory.org/originalismhistory/ [https://perma.cc/N4PJ-A8JQ].
56. Meese, supra note 55, at 10.
57. Lawrence B. Solum, Originalist Methodology, 84 U. CHI. L. REV. 269, 270 (2017); see
also Scalia, supra note 7, at 852.
58. Barrett, supra note 6, at 1924.
59. See D.C. v. Heller, 554 U.S. 570 (2008).
60. Obergefell v. Hodges, 576 U.S. 644, 715 (2015) (Scalia, J., dissenting).
61. Id.
62. June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2151(2020) (Thomas, J., dissenting).
63. See Gienapp, supra note 55.
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recent Supreme Court opinions. Again and again, the focus in recent
opinions returns to history and tradition.64 Justice Gorsuch, in a
concurrence in West Virginia v. Environmental Protection Agency, a case
about the extent to which the EPA could address the very twenty-firstcentury problem of climate change, cited The Federalist Papers65 (from
an era so separated from our era of global warming that they were in
the middle of the Little Ice Age).66 The Court’s ruling in Brown v.
Davenport, a habeas corpus case, likewise centered itself in history,
starting its discussion with seventeenth-century British law.67 Dobbs, the
abortion-centered case that overturned Roe, stated that a right must be
“rooted in the Nation’s history and tradition” in order to exist.68 Bruen, a
gun control case, stated that history is the only inquiry that matters when
it considered the New York statute in question.69 The opinion states,
“[M]odern firearms regulations [must be] consistent with the Second
Amendment’s text and historical understanding.”70 Kennedy, a school
prayer case, also endorsed “[a]n analysis focused on original meaning and
history.”71
The ultimate goal of this focus on history and tradition is to discover
the original meaning of either the Founders or the other people who
drafted the source text in question,72 as is reiterated in recent cases time
and time again. Courts must make decisions that “faithfully reflect the
understanding of the Founding Fathers.”73 The first (and now only) step in
evaluating the constitutionality of a law under the Second Amendment is
to “ascertain the original scope of the right based on its historical
meaning.”74 As the opinion goes on to elucidate, “[T]he scope of the
protection applicable to the Federal Government and States is pegged to
the public understanding of the right when the Bill of Rights was adopted

64. See also Barrett, supra note 6, at 1923.
65. See West Virginia v. EPA, 142 S. Ct. 2587, 2617–18 (2022) (Gorsuch, J., concurring).
66. See Benjamin V. Gaglioti et al., Timing and Potential Causes of 19th-Century Glacier
Advances in Coastal Alaska Based on Tree-Ring Dating and Historical Accounts, FRONTIERS IN
EARTH SCI. 1 (May 3, 2019), https://www.frontiersin.org/articles/10.3389/feart.2019.00082/full
[https://perma.cc/L25F-JSXE].
67. See Brown v. Davenport, 142 S. Ct. 1510, 1520(2022).
68. Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2242 (2022); see also
Washington v. Glucksberg, 521 U.S. 702, 720–21 (1997).
69. See N.Y. State Rifle & Pistol Ass’n, v. Bruen, 142 S. Ct. 2111, 2131 (2022).
70. Id.
71. Kennedy v. Bremerton School Dist., 142 S. Ct. 2407, 2428 (2022).
72. See, e.g., D.C. v. Heller, 554 U.S. 570, 625 (2008) (adopting the “original understanding
of the Second Amendment”). At times, though, it is not always clear exactly who the relevant
people might be. See also Davenport, 142 S. Ct. at 1520 (wishing to “return the Great Writ closer
to its historic office”).
73. Kennedy, 142 S. Ct. at 2428 (internal quotes omitted).
74. Bruen, 142 S. Ct. at 2126.
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in 1791.”75 If eighteenth-century society had a problem that it was unable
to solve, that is a good indication that solving that problem in the twentyfirst century would be unconstitutional.76 As Heller told us and Bruen
reiterated, “Constitutional rights are enshrined with the scope they were
understood to have when the people adopted them.”77 This is the standard
operating procedure for originalism: Words in the Constitution should be
given the meaning “known to ordinary citizens in the founding
generation.”78
But how does one determine what an eighteenth- or nineteenthcentury public thought about the text of the Constitution or the text of an
amendment? As one might expect, determining the original meaning of a
centuries-old document requires considering centuries-old law.79 And
that is exactly how the Supreme Court proceeds in the two most
originalist cases of the term: Dobbs and Bruen.
B. Dobbs
In Dobbs, the Court considered the constitutionality of a Mississippi
law that prohibited abortion in most cases after fifteen weeks.80 An
abortion clinic in Mississippi filed a lawsuit to challenge the law,
claiming that the statute violated the Supreme Court’s precedents
governing abortions.81 The Supreme Court, rather than deciding the case
based solely on stare decisis,82 turned to the public’s understanding of
the Fourteenth Amendment to decide whether Roe and its progeny were
decided correctly in the first place.83
Although the Fourteenth Amendment was passed in 1868,84 the
Supreme Court went back considerably further in time to establish the
thought process of these nineteenth-century people. Its analysis began
with “Henry de Bracton’s 13th-century treatise” before moving on to “Sir
Edward Coke’s 17th-century treatise,” “[t]wo treatises by Sir Matthew
Hale” that appear to be from the eighteenth century, and then writings by
William Blackstone, “writing near the time of the adoption of our
Constitution.”85 The opinion also pulled together “English cases dating
75. Id. at 2137.
76. See id. at 2131.
77. Id. at 2119 (quoting Heller, 554 U.S. at 634–35).
78. D.C. v. Heller, 554 U.S. 570, 577 (2008).
79. See, e.g., id. at 592 (“Between the Restoration and the Glorious Revolution, the Stuart
Kings Charles II and James II succeeded in using select militias loyal to them to suppress political
dissidents”).
80. See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2243 (2022).
81. See id. at 2244.
82. See id.
83. See id. at 2247.
84. See id. at 2253.
85. Id. at 2249.
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all the way back to the 13th century,”86 citing a case from 1732 and an
indictment from 1602.87 The opinion, copious and thorough in its
research, also located cases from the colonial period, notably from
Maryland in 1652.88 Its ultimate conclusion from its journey through time
was that “an unbroken tradition of prohibiting abortion on pain of
criminal punishment persisted from the earliest days of common law,”
leading to “[t]he inescapable conclusion . . . that a right to abortion is not
deeply rooted in the Nation’s history and traditions.”89
C. Bruen
In Bruen, the Court considered the constitutionality of New York’s
licensing schemes for firearms, which had been in place since “the early
1900s.”90 The Plaintiffs sued, alleging that the statutes in question were
unconstitutional under the Second Amendment.91 To determine the
question, the Court required an assessment of whether the “firearm
regulation [was] consistent with this Nation’s historical tradition.”92 As
in Dobbs, however, deciding the question of what is consistent with this
Nation’s history requires looking far earlier in history, predating the
founding of the nation by quite some time. The opinion analyzed gun
control laws from Tudor England to the Western Territories.
Bruen presented some debate as to whether the Supreme Court should
consider the thoughts of people of 1791 or 1868, but the Supreme Court
concluded, despite the 77 years between them, that “the public
understanding of the right to keep and bear arms in both 1791 and 1868
was, for all relevant purposes, the same with respect to public carry.”93
The Court discussed in depth England’s 1328 Statute of Northampton,94
proclamations of Kings Henry VIII and James I regarding handguns,95 the
1686 trial in England of Sir John Knight,96 and various seventeenth- and
eighteenth-century Colonial statutes.97 The Court also acknowledged a
“slight uptick in gun regulation during the late-19th century,”98 although
that history was given little weight for concerning the “Western

86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.

Id.
See id.
See id. at 2251.
Id. at 2253.
N.Y. State Rifle & Pistol Ass’n, v. Bruen, 142 S. Ct. 2111, 2123.
See id. at 2125.
Id. at 2126.
Id. at 2138.
See id. at 2139.
See id. at 2140.
See id. at 2040–41.
See id. at 2142–44.
Id. at 2153–54.
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Territories” and not the states.99 At any rate, not enough information
about these regulations existed, the Court concluded, to “inform the
origins and continuing significance of the [Second] Amendment.”100 At
the end of this long journey through the Anglo-American history of
public carry, “[the Court] conclude[d] that respondents [did not] meet
their burden to identify an American tradition justifying the State’s
proper-cause requirement.”101
III. ORIGINALISM AS RPF FANDOM
Proponents defend originalism as objective truth, and hence superior
to any other interpretive method that could be employed.102 It is,
purportedly, “the only democratically legitimate way to interpret and
apply the Constitution.”103 As the Court in Dobbs explained, other forms
of interpretation are “freewheeling” and “unprincipled.”104 They “risk
endorsing [things] that our ancestors would never have accepted.”105
Originalism, by contrast, helps “guard against the natural human
tendency to [project] the Court’s own ardent views” into the
interpretation of the Constitution.106 In this way, it protects against
liberties being “subtly transformed into the policy preferences of the
Members of this Court.”107 Instead, “Constitutional rights are enshrined
with the scope they were understood to have when the people adopted
them, whether or not future legislatures or (yes) even future judges think
that scope too broad.”108 Judges who adhere to originalism, therefore,
avoid the error of “render[ing decisions] not on the basis of what the
Constitution originally meant, but on the basis of what the judges
currently [think] it desirable for it to mean.”109
However, originalism has much in common with RPF fandoms: They
both use historical source texts to reach conclusions about the thoughts
of the people behind those texts. Seeing originalism in this way helps to
expose its weaknesses, since, as with any form of RPF, the act of
originalist interpretation is not as objective as it is professed to be. Indeed,
originalism can be understood as a form of tinhatting, where the fans

99. Id. at 2154.
100. Id. at 2121.
101. Id. at 2156.
102. See Waldman, supra note 5 (“Supposedly it would take the politics out of judging.”).
(Direct quote doesn’t match source)
103. Barrett, supra note 6, at 1925.
104. Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2248 (2022).
105. N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2133 (2022).
106. Dobbs, 142 S. Ct. at 2247.
107. Id. at 2247–48 (quoting Washington v. Glucksberg, 521 U.S. 702, 720 (1997)).
108. D.C. v. Heller, 554 U.S. 570, 634–35 (2008).
109. Scalia, supra note 7, at 852.
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reading the source text believe that the fiction they are constructing must
be reality.
A. Telling Stories Using Historical Analysis
The Supreme Court’s intense historical analysis in Bruen and Dobbs
purports to arrive at the “inescapable” meaning of the Second and
Fourteenth Amendments.110 The conclusions in these cases are presented
as being unassailable: the Court knows for a fact what the people thought
in 1868, or 1791, or at whatever date is relevant. Based on its compilation
of reams of historical evidence, the Court makes statements on “public
understanding”: that the public at the time of ratification definitely
understood the text to mean one thing and not to mean another.111
This, however, is nothing more than an act of imagination similar to
what members of RPF in fandom perform. After all, the Court was not
alive during any of the relevant dates, nor is there anyone alive from any
of the relevant dates who we can ask for their understanding of the scope
of the Second Amendment or the permissibility of abortion. While
originalist interpretation may rely on historical texts, it still requires the
imagination of a type similar to imagining how a celebrity feels based on
their interviews.
One critic of the interpretive tool described originalism in broad,
mocking strokes as “try[ing] to guess what the ghost of [T]homas
[J]efferson really meant.”112 Another referred to it as “consult[ing] the
vapors of history.”113 While these might be exaggerations,114 they have a
core of truth: originalism is trying to determine what dead people thought
about things. Justice Scalia himself characterized the process as
“somehow placing out of mind knowledge that we have which an earlier
age did not, and putting on beliefs, attitudes, philosophies, prejudices and
loyalties that are not those of our day.”115
Although presented as fact, what the Court is doing when it engages
in the activity of pronouncing the thoughts of unknown and unknowable
eighteenth-century people is strikingly similar to what RPF writers do
when pronouncing the thoughts of unknown and unknowable celebrities.
110. Dobbs, 142 S. Ct. at 2253.
111. Id. at 2253; N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2136 (2022); see
also June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2151 (2020) (Thomas, J., dissenting);
Obergefell v. Hodges, 576 U.S. 644, 15 (2015) (Scalia, J., dissenting).
112. WandysChoiceTweeter (@ChoiceWandys), TWITTER (July 6, 2022, 4:35 PM), https://
twitter.com/ChoiceWandys/status/1544782068105637888 [https://perma.cc/6HAJ-NNCM].
113. Waldman, supra note 5.
114. See also William G. Merkel, The District of Columbia v. Heller and Antonin Scalia’s
Perverse Sense of Originalism, 13 LEWIS & CLARK L. REV. 349, 380 (2009) (“Scalia and company
flatter themselves respecting their ability to divine unambiguous historical truth from mystic
séances with the spirits of 1787.”).
115. Scalia, supra note 7, at 856–57 (1989).
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In impulse, therefore, originalism shares commonalities with RPF. They
both use tools to interpret a common “text” (the Constitution or a real
person). In RPF, the sources consulted include “TV appearances,
interviews, some stalkerish/blurry candid snapshots, [and] anecdotal
‘fanaccounts.’”116 In originalism, the sources consulted include “the
Constitutional Convention, the ratification debates, the Federalist and
Anti-Federalist Papers, actions of the early Congresses and Presidents,
and early opinions of the federal courts.”117
Once all the information is gathered and examined, both originalists
and writers of RPF conclude what it means. Is Harry Styles in a secret
relationship with Louis Tomlinson? Did the ratifiers of the Second
Amendment understand that guns could be regulated and in what ways?
To answer either of these questions, you must imagine what people are
thinking. What does Harry Styles think about Louis Tomlinson? What did
the people who drafted and ratified the Bill of Rights think about guns?
Originalism imagines what people thought and felt as they worked on
the Second Amendment. A historian describing originalism states that it
poses questions like, “[W]hat were the Constitution’s framers, or at least
James Madison and Alexander Hamilton, thinking when they wrote it?
What were the document’s ratifiers thinking when they voted for or
against it?”118 Such questions are answered by composing RPF. Here’s
how one fic in the Hamilton fandom begins, imagining what Hamilton
was thinking as he read one of the Federalist Papers:
The New York Packet publishes ‘On the Authority of the
Judiciary’ on March 11th, 1788. It’s signed Publius.
Alexander reads it with a certain amount of perturbation.
He’s been occupied writing on the executive branch and had
meant to make a start on the judiciary in April. The style
doesn’t read like Madison’s usual, but John Jay is still in the
throes of illness and hasn’t been able to write since rallying
to start ‘The Powers of the Senate,’ which Alexander had
concluded.119

116. Hong, supra note 15, at 47–48; see also Romano, Larry Stylinson, supra note 46; Busse,
supra note 15; Piper, supra note 13, ¶ 2.2 (explanatory parenthetical).
117. Barrett, supra note 6, at 1923; see also Scalia, supra note 7, at 852 (“He sought to do
so by examining various evidence, including not only, of course, the text of the Constitution and
its overall structure, but also the contemporaneous understanding of the President’s removal
power (particularly the understanding of the First Congress and of the leading participants in the
Constitutional Convention), the background understanding of what ‘executive power’ consisted
of under the English constitution, and the nature of the executive’s removal power under the
various state constitutions in existence when the federal Constitution was adopted.”).
118. Gienapp, supra note 55.
119. smilebackwards, Succinct and Persuasive, ARCHIVE OF OUR OWN (Dec. 23, 2015),
https://archiveofourown.org/works/5501729 [https://perma.cc/6BKA-FZ8J].
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In Heller, Justice Scalia and Justice Stevens focused similar attention
on what James Madison was thinking when he “include[d] . . . a
conscientious-objector clause in his original draft of the Second
Amendment.”120
Similar acts of imagination occur in Bruen and Dobbs. The Court in
Bruen dismissed “English history and custom before the founding”
because, it stated, “the Framers would [not] have thought it applicable in
the New World.”121 Such a statement is delivered with authority. But this
firmness should not obscure the obvious fact that the Supreme Court
actually had no idea what the Founders were thinking, any more than the
author of the above fic knows what Alexander Hamilton was thinking
when he read the Federalist Papers not written by him.
In Dobbs, when considering a particular historical statute, the Court
queries, “Are we to believe that the hundreds of lawmakers whose votes
were needed to enact these laws were motivated by hostility to Catholics
and women?”122 Answering this question required the Court to imagine
what was in the head of the lawmakers.
Given the status of Catholics and women during the nineteenth
century, it seems absurd not to believe that a large number of these
lawmakers were in fact motivated by prejudice. In the nineteenth century,
the influx of Catholic immigrants into the country produced a wave of
anti-Catholic backlash.123 Women, meanwhile, would not get the right to
vote until 1920.124 Given that one of these groups could not vote at all and
the other had political parties arrayed against it, there is little reason to
believe that laws in the nineteenth century were designed to consider the
interests of Catholics or women. The Court, however, read the same
history and reached a different conclusion. It told, in effect, a different
story about these laws and the thoughts of the people who passed them.
The motivations of the legislators who passed these laws are not
necessarily recorded. Likewise, there is no historical record of how “the
public” regarded homosexual marriage or abortion in the nineteenth
century. This requires the Supreme Court to fill in the gaps in the same
way RPF fandom does. This gap-filling is “an important component in
[RPF]” and “emphasizes a feeling of connection” to the people being
considered.125
120. D.C. v. Heller, 554 U.S. 570, 589 (2008).
121. N.Y. State Rifle & Pistol Ass’n, v. Bruen, 142 S. Ct. 2111, 2139 (2022).
122. Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2256 (2022).
123. See Mark Silk & Andrew Walsh, A Past Without a Future?: Parsing the U.S. Catholic
vote, AM. (Nov. 3, 2008), https://www.americamagazine.org/issue/674/article/past-withoutfuture [https://perma.cc/TAW4-85QD] (describing the “active hostility of Protestant antagonists
clustered in the Whig, Know Nothing and emerging Republican parties”).
124. See U.S. CONST. amend. XIX.
125. Hoad, supra note 19, at 12.
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B. Tinhatting
The problem is not that the Supreme Court engages in the same
storytelling techniques as writers of RPF: copiously researching all
available textual evidence to extrapolate interpretations.126 The problem
is that the Supreme Court does so as a tinhatter: the much-maligned and
embarrassing version of a RPF fan who steadfastly believes that the
fictional conclusions they have derived from the evidence is the truth.
When people believe that they know the truth about celebrities, fandom
grows alarmed.127 That, however, is precisely the point at which
originalism starts.
The entire premise of originalism should raise suspicions that it cannot
be actually discovering the truth. The Supreme Court seeks to ensure that
we only allow laws that “our ancestors” would have accepted.128 As
critics of originalism have noted, this implies a curiously homogeneous
understanding of how the public operated in the eighteenth and nineteenth
centuries.129 Any assertion that all people believed in a particular thing
seems to suspect a priori. For instance, almost every analysis of history
and tradition was undertaken during an originalist survey of the relevant
past reveals statutes or cases that don’t fit the Court’sunderstanding of the
words.130 Those statutes get dismissed as “outliers.”131 But surely their
existence indicates that there was no singular “understanding” to be
uncovered.132
Sometimes the Supreme Court acknowledges the inability to
accurately enter the minds of the prior inhabitants of the country. Faced
126. See Hagen, supra note 15, at 46.
127. Tinhat, supra note 19 (“[T]inhat is often considered a derogatory term.”).
128. N.Y. State Rifle & Pistol Ass’n, v. Bruen, 142 S. Ct. 2111, 2133 (2022).
129. See Merkel, supra note 114, at 379 (“[T]he framers did not all share the same
understanding of contested text. Debates dragged on over four months at the Constitutional
Convention, and the Bill of Rights was on the floor of the House for three months. Had the
members been in harmony, they surely would have spared themselves these long weeks of
disputation. Search for unified understanding among the drafters will very likely prove futile (or
delusional).”); see also Gienapp, supra note 55 (“[O]f the fifty-five delegates who had convened
in Philadelphia in the summer of 1787, whose intent was to be privileged? The same question
applied to the nearly 1,700 Americans who gathered in the special state ratifying conventions. A
careful look at the multitude of voices involved in the Constitution’s creation pointed only to
‘original meanings’ in the plural. And then there was the matter of the Anti-Federalists (the
Constitution’s earliest opponents); did their original understanding also merit consideration?”).
130. See D.C. v. Heller, 554 U.S. 570, 632 (2008) (“[W]e would not stake our interpretation
of the Second Amendment upon a single law, in effect in a single city, that contradicts the
overwhelming weight of other evidence regarding the right to keep and bear arms for defense of
the home.”).
131. Bruen, 142 S. Ct. 2111, 2153 (2022).
132. See Gienapp, supra note 55 (explaining that the shift to “public understanding” was
meant to save originalism from the problem of determining the singular intent of a group of people
like “the Framers,” and that “the public” consists of even more people than the Framers.).
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with a colonial-era New Jersey regulation, the Bruen Court admitted that
“the reason behind this singular restriction is not entirely clear.”133
Considering that old regulations drew a consistent distinction between
pre- and post-quickening abortions, the Court stated that “[t]he original
ground for [doing so] is not entirely clear.”134 Sometimes, there is simply
too little evidence still existing to turn to.135
However, such uncertainties do not deter the fervent belief of the
Court, similar to how the existence of girlfriends does not deter those who
fervently believe Harry Styles is dating Louis Tomlinson.136 The Supreme
Court is confident in its announcements about the thoughts and beliefs of
early U.S. society. “No doubt,” the Supreme Court asserted, the Framers
were seeking to prohibit certain activity “when they adopted the First
Amendment.”137 Likewise, the “public” would “no doubt” be
“shock[ed]” to learn of abortion rights.138
After admitting that the phrase “keep arms” “was not prevalent in the
written documents of the founding period,” the Court in Heller concluded
at the end of the very same paragraph that, in fact, “keep arms” was “a
common way of referring to possessing arms.”139 This sort of flexible
reading, choosing which sources to emphasize and glossing over those
which are less attractive, is something at which RPF writers excel, and
which originalists also employ. So, for instance, although the Supreme
Court is insistent on the historical interpretation of the Second
Amendment, it is also willing to expand the definition of “arms” beyond
those “in existence in the 18th century.”140 Likewise, the words of the
Magna Carta are assumed to have evolved from their meanings in
1215.141 Words have fixed meanings and evolved meanings, in the same
way “management” in RPF fandoms is all-powerful and also
incompetent.142

133. Bruen, 142 S. Ct. 2111, 2144 (2022).
134. Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2251 (2022).
135. See Heller, 554 U.S. at 582.
136. See Romano, supra note 46.
137. Kennedy v. Bremerton School Dist., 142 S. Ct. 2407 (2022) (emphasis added).
138. June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2151 (2020) (Thomas, J., dissenting)
(slip op., at 17) (emphasis added).
139. Heller, 554 U.S. at 582–83.
140. N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2132 (2022) (The Court in
Heller said that restricting the definition of “arms” to those arms existing in the eighteenth-century
would “border . . . on the frivolous,” again seemingly without irony in a case focused on how
eighteenth-century citizens understood the word and citing statutes regarding “Negroes.”); see
also Heller, 554 U.S. at 582.
141. See Bruen, 142 S. Ct. 2111, 2136 (2022).
142. See Further thoughts on tinhatting and fannish history, TUMBLR: FITCHER’S BIRD (Nov.
13, 2013), https://fitchersvogel.tumblr.com/post/66897417361/further-thoughts-on-tinhattingand-fannish-history [https://perma.cc/2ZSX-AAMP].
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This is tinhatting behavior. Tinhatters—for instance, those who
believe that Harry Styles and Louis Tomlinson must be in love with each
other—pick and choose their favorite moments from history “to reaffirm”
the truth of the secret homosexual relationship between Harry Styles and
Louis Tomlinson.143 They “read into interviews and social media
posts . . ., seeking evidence. ”144 They “chroincl[e] every microgesture
and millisecond of the way Styles and Tomlinson interact with each
other.”145 What they do, in effect, is “‘find’ [their] preferred reading in
what is, at best an ambiguous text.”146
“History and tradition points to an understanding of the Constitution
as a document of fixed meaning, supplied by those who framed and
ratified it. Apart from its own terms, there is no better source for the
traditional understanding of the Constitution than that of James
Madison,” explained a writer who made a pronouncement based on James
Madison’s statements, but was not James Madison himself.147 But James
Madison’s head cannot be inhabited any more accurately than the head
of Harry Styles. The non-tinhat portion of RPF fandom understands that
this means that the result must be fiction: “The impossibility . . . of truly
knowing the [real person in question] . . . frees the fan producer from a
certain level of commitment to the real.”148 Originalists, however, do not
see themselves as making interpretive decisions so much as they see
themselves uncovering essential truth.
The earnest belief that one can really know what another human being
was thinking is concerning. When a person writes that Madison or
Hamilton or Jefferson thought x, y, or z, it is nothing more than an
educated guess based on evidence.149 It might be an excellent educated
guess, backed up by lots of contextual evidence.150 But it is always just a
guess, as non-tinhat RPF fandom knows. Fans know that “a text of public
record is the canon that the fan molds their fiction around,”151 the
jumping-off point for the guesses being made. As one fan notes, “[W]e
cannot and will never know any star’s ‘real’ self.”152 The result of the
143. McCann & Southerton, supra note 48, at 60.
144. Aja Romano, What the deepfake controversy about this Chinese actor says about
conspiratorial thinking, VOX (June 6, 2022), https://www.vox.com/culture/23150487/zhangzhehan-deepfake-fandom-conspiracy-theory [https://perma.cc/WQH9-DAV3].
145. Romano, supra note 46.
146. D.C. v. Heller, 554 U.S. 570, 644 (2008).
147. Meese, supra note 55, at 6.
148. Hong, supra note 15, at 48.
149. See Meese, supra note 55, at 9 (asserting confidently why the Founding Fathers chose
to write the Constitution).
150. See Daniel A. Farber, The Originalism Debate: A Guide for the Perplexed, 49 OHIO ST.
L. J. 1085, 1089 (1989).
151. Piper, supra note 13, ¶ 7.3.
152. Busse, supra note 15.
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careful historical research conducted by RPF fans is not the truth. They
“rely on media footage to create a blueprint of the ‘real’ star in order to
create a fictional extrapolation.”153 As scholars describe, “[The] Real
Person and [the character in the stories] are similar in superficial
characteristics, but the Fictional Persona is absolutely a Fictional
Character . . . .”154 RPF fans—those who aren’t tinhatters—know that
tinhatters take “complex source materials” and make “interpretive
decisions.”155
Originalists also take complex source materials and make interpretive
decisions. Just as with RPF fandoms, there is nothing wrong with that, as
long as that guesswork is acknowledged. What is concerning about
originalism, as in RPF fandom, is the tinhatting aspect: the refusal to
admit what we might not know. We might not know that all nineteenthcentury people were heterosexual. In fact, we know for a fact they were
not. Take, for just one example, Alice James, sister of the novelist Henry
James, who was twenty years old when the Fourteenth Amendment was
ratified and who had a “life partner,” Katharine Loring, with whom she
had a “relationship equivalent to a marriage.”156 Of course, what Alice
James thought about marrying her same-sex lover wouldn’t matter, since
women weren’t ratifying the Fourteenth Amendment. However, we don’t
know for a fact that no nineteenth-century man longed for the liberty to
marry his male lover or had that thought in mind when he ratified the
Fourteenth Amendment. We also don’t know for a fact that no eighteenthcentury white man, ratifying a Bill of Rights that referenced “a wellregulated militia,” thought that the carrying of guns would be regulated.
The danger of originalism—as is the danger with all tinhatting—is that it
pretends that we do know those things.157
The Barrett Concurrence to Bruen momentarily seemed to raise flags
of caution concerning historical reliance: “[T]oday’s decision should not
be understood to endorse freewheeling reliance on historical practice
from the mid-to-late 19th century to establish the original meaning of the
Bill of Rights.”158 However, that’s only because Justice Barrett believed
the nineteenth century is too recent a reference to use to establish rights,159
not because he believed that it may be difficult to know the thoughts of
the relevant dead people.
153. Id.
154. Hong, supra note 15, at 48.
155. Busse, supra note 15.
156. Margaret Cruikshank, James, Alice (1848–1892), in ENCYCLOPEDIA OF LESBIAN AND
GAY HISTORIES AND CULTURES 411 (George Haggerty & Bonnie Zimmerman eds., 1999).
157. See Eric Berger, Originalism’s Pretenses, 16 U. PA. J. CONST. L. 329, 336 (2013)
(quoting U.S. CONST. amend. II).
158. N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2163 (2022) (Barrett, J.,
concurring).
159. See id.
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Breyer’s dissent in Bruen asked what happens if new source text
becomes available that changes the interpretation,160 in much the same
way that additional interviews and new social media postings shift how
RPF develops. In essence, Breyer is pointing out that history is essentially
unknowable and insubstantial and is as subject to change as anything else.
However, the example of tinhatting fandom assures us that any new
history can be interpreted to fit the facts as they have been decided.161
C. Wish Fulfillment
Given all the information they can gather, authors in RPF fandoms do
not arrive at the truth; they arrive at what they want to arrive at,
invent[ing] personalities for celebrities and fill[ing] the celebrity vessel
with traits that align with the authors’ desires.”162 They start with “‘real’
details,” but then embellish those details in a way “that they see as theirs
to invent.”163
Therefore, engaging in RPF is seen as telling much more about the
fan—the person doing the interpreting—than about the real people the
fandom is about—the text being interpreted. In the words of one scholar
who has studied the phenomenon, “Most stories contain traces of the
author’s desire and identifications, and [RPF] in particular offers such a
complex source material that interpretive decisions about
characterization and interpersonal dynamics are paramount to creating
interesting characters.”164 There is no such thing as an objective historical
fact; rather, knowledge of the celebrity is inevitably affected by the fan’s
subjective interpretation. The fans take the source text and “construct” it
into something further.165 The real people are mere “objects through
which [the fans] are able to explore their own desires and form
friendships.”166 The fans are not revealing truths about the real people
they’re admiring, but rather, are projecting their own ideas onto those real
people, shap[ing] and alter[ing] the celebrity to their own specifications,
making him more interesting, intelligent, or vulnerable, and thus more
desirable, identifiable, and available.”167 RPF permits those who engage
in it “to construct the star as she wishes.”168

160. See Bruen, 142 S. Ct. at 2177 (Breyer, J., dissenting).
161. See Romano, supra note 46.
162. Hagen, supra note 15, at 47.
163. Hong, supra note 15, at 27.
164. Busse, supra note 15.
165. Hong, supra note 15, at 17.
166. Hoad, supra note 19, at 13.
167. Busse, supra note 15; see also Romano, supra note 46 (referring “to the unprecedented
agency that fans now have with regard to shaping those narratives”).
168. Busse, supra note 15.
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The same is true for those RPF fans who engage in tinhatting. As
scholars describe the activity, “When Larries circulate images, words,
videos, and other fan objects, they are not producing an exact
reproduction in their resharing of these objects but rather the process of
sharing is a creative one in which paratexts take on lives of their own
through circulation and quotation.”169 This act of interpretation is not
singular, either, but collaborative: “[W]e make up a Collaborative
Fantasy Space where our headcanons interact and build our
interpretations of these Real People with personas we happen to love.”170
Understanding this aspect of RPF provides a keener insight into the
type of RPF known as originalism. Part of the dissent’s attack on the
majority’s stance in Dobbs was that it claimed to be neutral while, in fact,
taking a position.171 The understood wish-fulfilling aspect of RPF thus
exposes originalism’s lack of neutrality, once originalism is seen as a type
of RPF. Justice Amy Coney Barrett, in her confirmation hearings,
asserted that originalism means she could not “infuse [her] own policy
views” into the Constitution.172 Likewise, Justice Scalia stated that
originalism “establishes a historical criterion that is conceptually quite
separate from the preferences of the judge himself.”173 But understanding
originalism as RPF helps us see more clearly that it is a practice inherently
filled with a person’s own views.
Far from being an objective interpretation of historical facts,
originalism’s understanding of the public, the Framers, or the Founding
Fathers can be understood as a hollow vessel filled with projections of a
judge’s subjective views. In much the same way that RPF fans use
celebrities to vindicate their worldviews originalism can be understood
as a method for shaping the world that the practitioner desires. “[T]he
Court’s own ardent views” are as present in originalism as the writers’
ardent views are present in their RPF.174 Tinhatters are described as
“forming elaborate theories and then fitting news events and occurrences
into them.”175 The Supreme Court might be accused of doing something
similar.

169. McCann & Southerton, supra note 48, at 60.
170. Hong, supra note 15, at 48.
171. See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2328 (2022) (Breyer,
Sotomayor, and Kagan, JJ., dissenting) (“[W]hen it comes to rights, the Court does not act
‘neutrally’ when it leaves everything up to the States.”).
172. Brian Naylor, Barrett, An Originalist, Says Meaning Of Constitution ‘Doesn’t Change
Over Time’, NPR (Oct. 13, 2020, 10:08 AM), https://www.npr.org/sections/live-amy-coneybarrett-supreme-court-confirmation/2020/10/13/923215778/barrett-an-originalist-says-meaningof-constitution-doesn-t-change-over- time [https://perma.cc/64YF-JF96].
173. Scalia, supra note 7, at 864.
174. Dobbs, 142 S. Ct. at 2247.
175. Romano, supra note 46.
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Those engaging in RPF pick and choose bits of the source text that
they wish to emphasize.
The result is a variety of interpretations or adaptations of the
celebrity as character, where individual fan authors can
choose which elements of the star image to include,
emphasize, or disregard (for example, playing up certain
characteristics that may fit their narrative of the celebrity, or
ignoring elements of a celebrity’s private life, such as reallife spouses in order to write their preferred RPF pairing).176
The introduction of messy real-life as source text means that “fans can
define for themselves what constitutes” the source text.177 A similar
technique can be seen in the selective reading of the messy real-life
history that the dissents accuse the majorities of performing. In Bruen,
the dissent claimed that the majority has “ignore[ed] an abundance of
historical evidence supporting regulations restricting the public carriage
of firearms.”178 In Dobbs, the dissent took issue with the majority’s
historical conclusions, noting that “early law in fact does provide some
support for abortion rights.”179 RPF fandoms are quite used to such
debates over historical cherry-picking to support one side’s interpretation
of the canon text over another’s, highlighting one interview or quotation
and ignoring any interview or quotation that might contradict the first.
Those debates mean very little when RPF is understood as producing
fiction. There can be a multitude of stories, after all. The debates mean
everything when “truth” is seen to be at issue. But doing so obscures that
the debate is riddled with a personal investment in the outcome and that
the ultimate conclusion is nothing more than wish fulfillment.
D. Diverse Voices
The dissent to Dobbs raised the important issue that originalism
focuses on an extremely narrow group of people: “‘People did not ratify
the Fourteenth Amendment. Men did.”180 As the dissent pointed out,
these men “did not understand women as full members of the community
embraced by the phrase ‘We the People.’”181 Because women were not
understood as full members of the community, that colored the
understanding of their rights as well. As the dissent notes, “Those
responsible for the original Constitution, including the Fourteenth
176. Piper, supra note 13, ¶ 2.2.
177. Id.
178. N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2164 (2022) (Breyer, J.,
dissenting).
179. Dobbs, 142 S. Ct. at 2324 (Breyer, Sotomayor, and Kagan, JJ., dissenting).
180. Id.
181. Id. at 2324–25.
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Amendment, did not perceive women as equals, and did not recognize
women’s rights.”182 The problem is not just that women were left out of
the voices heard in the nineteenth century. Opinions focusing on
interpreting the original meaning of the words in question gloss over that
the meaning was established by people who were also enslaving Black
people.183 Heller approvingly uses an eighteenth-century legal dictionary
as support for its broad definition of “arms,” citing “[a]n Act for the trial
of Negroes” from 1797, without any acknowledgment that restricting
readings to eighteenth-century definitions include citing statutes about
enslaved people carrying guns without the permission of the white people
who owned them.184 Bruen continued this reliance on statutes concerning
enslaved people’s ability to carry weapons.185
Seeing originalism as a form of RPF also highlights how originalism
stands in stark contrast to RPF. RPF is a space that has its systemic
problems but is often characterized by queer and marginalized voices.
When functioning ideally, RPF fandoms, like other fandom spaces,
encourage participation in the theories and speculation around real
people’s thoughts, rejoicing in complex readings that are explicitly and
deliberately colored by deeply challenging ideas of identity. RPF
interpretations layer on top of more conventional interpretations,
providing perspectives on gender and sexuality that expand social
acceptance. As one scholar explains, “Even if gendered power
relationships and cultural patterns remain largely intact in many works of
fan fiction, the participatory and creative nature of [RPF] allows readers
and writers to interrogate these power structures.”186 RPF gives its fans
the ability to “exercise agency over their own sexual identities [and] seek
out representations otherwise denied to them by [the existing media’s]
staunch sexual politics.”187 While fandom has work to do on full equality,
fandom ideally operates to include more voices, giving people the ability
to see themselves in societal structures that otherwise exclude them. Even
the tinhatters are often seen to challenge existing power structures by
presenting new voices.188

182. Id. at 2325.
183. See Waldman, supra note 5 (“Dred Scott was the first major originalist ruling, claiming
to find its defense of slavery and its assertion that even free Black people could not be citizens in
the original intent of the founders.”).
184. D.C. v. Heller, 554 U.S. 570, 581 (2008); 1797 Del. Laws 104, An Act For the Trial Of
Negroes, ch. 43, § 6.
185. See N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2144 (2022).
186. Hagen, supra note 15, at 56.
187. Hoad, supra note 19, at 6; see also Romano, Larry Stylinson, supra note 46.
188. See McCann & Southerton, supra note 48, at 54 (“[W]hether fans really believe that
Larry is real or pretend for pleasure is moot: what is at stake is how Larry fan practices work in
queer ways.”).
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Originalism, on the other hand, ideally operates to exclude most
voices. Far from the playful imaginativeness of RPF fandoms that recast
wealthy white men in different societal roles,189 originalism insists on
enshrining a view of the world that is exclusively written from the
perspective of wealthy white men. There were queer people alive in 1868
who definitely questioned whether marriage had to be between a man and
a woman, unlike the assertion otherwise in the Obergefell dissent. There
were women alive in 1868 who definitely sought a right to abortion,
unlike the implication otherwise in Dobbs. There were people alive in the
nineteenth century who thought that the public carry of guns should be
limited in various ways, as the Bruen opinion itself acknowledged, before
dismissing the opinions of those people as unimportant.190
Originalism’s erasure of the complexity of the nation’s past in favor
of an exclusive primacy of wealthy white male voices entrenches
systemic discrimination. Thinking of originalism as an RPF fandom
places it in stark contrast to the vibrant, creative, and more diverse spaces
that fans have created, and can help reveal how little it’s using its
creativity to accomplish. Hamilton RPF, for starters, has imagined a
Founding Father world that looks very different than the one imagined by
the originalists, full of homosexuality and polyamory.191 That fandom’s
interpretation of the source texts that the Framers left behind would be
wildly different from the view the Supreme Court would endorse.
E. The Differences
Although this Article has argued that originalism can be understood
as a form of RPF, the law and fandom are, of course, quite different. Fans
exist in the nebulousness of prismatic source texts that can be read in a
multitude of ways. Fans may settle on particular readings of particular
scenes and lines of text, but fans as a whole are generally more willing to
accept debates over meaning, as the multitude of stories makes clear. Fans
are especially fond of the AU for many reasons, but not least because a
shifting of setting can also shift how the canon is viewed. Indeed, all fics
can be viewed as an endless and relentless questioning of how to interpret
the source text: What happened between the scenes to either illuminate
or alter the gloss of later events? What happened before the story started
189. See Hagen, supra note 15, at 56.
190. See Bruen, 142 S. Ct. 2111, 2146 (2022).
191. See ARCHIVE OF OUR OWN (last visited July 22, 2022), https://archiveofourown.org/
works?commit=Sort+and+Filter&work_search%5Bsort_column%5D=kudos_count&work_
search%5Bother_tag_names%5D=&work_search%5Bexcluded_tag_names%5D=&work_searc
h%5Bcrossover%5D=&work_search%5Bcomplete%5D=&work_search%5Bwords_from%5D=
&work_search%5Bwords_to%5D=&work_search%5Bdate_from%5D=&work_search%5Bdate
_to%5D=&work_search%5Bquery%5D=&work_search%5Blanguage_id%5D=&tag_id=Hamilt
on+-+Miranda [https:// perma.cc/CWU7-K9X8].
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that shifts how you view the characters’ motivations? What happened
after the story ended that might explain better the repercussions of canon
choices? And, if you change something about the canon, how does that
affect the rest of the canon’s dominos?192 These questions get asked and
answered in countless permutations; each time they are answered, they
are asked again and answered differently.
Such fuzziness and uncertainty are no good in the law. The law does
not want an infinite supply of new interpretations. The law needs to be
clear and understandable.193 The vagueness in the source text that
fandoms thrive on is such anathema to lawyers that legal texts that are too
vague are discarded entirely.194 But this aversion to vagueness can lead
to dangerous concealment of the essential fact of it. RPF recognizes that
all the information it knows about a person is merely the public
representation of that person and cannot be trusted to be true in and of
itself.195 What a person is thinking while setting forth words is always
unknowable (sometimes even to the person originating the words).
Therefore, members of RPF fandoms have a healthy skepticism toward
“knowing” anything at all: “The thing about RPF is: there is no way for
you to know whether the ‘source text’ is genuine.”196
What a person thought while setting forth words hundreds of years
ago is even more unknowable than what people think today.197 What a
committee of people thought while working on multiple drafts of a
document is even more impossible to ascertain.198 Finally, what an entire
public unanimously thought about any given issue must be nothing but a
fabrication. But rather than admit this fundamental weakness underlying
the heart of all legal interpretation, originalism pretends that it does not
exist.199 RPF acknowledges that the source text is “very choppy, very
192. See Piper, supra note 13, ¶ 2.1 (“[A] common understanding of the motivations of fans
to write fan fiction is because they either want ‘more of’ their source material or ‘more from it.’”).
193. See Berger, supra note 157, at 366–67 (2013) (“[T]he judge often does not have the
luxury of concluding that the law is unclear. To the extent that judges must decide a constitutional
case one way or another (at least when they do not dispose of it on other grounds), they gain little
from illustrating the maddening historical and linguistic complexities of a question.”).
194. See, e.g., Guyora Binder & Brenner Fissell, A Political Interpretation of Vagueness
Doctrine, 2019 U. ILL. L. REV. 1527, 1529 (2019).
195. See Hagen, supra note 15, at 48 (“RPF is built around the assumption that a celebrity’s
public identity is in some sense fabricated.”).
196. Hong, supra note 15, at 47–48.
197. See Hutson, The Creation of the Constitution: The Integrity of the Documentary Record,
65 TEX. L. REV. 1, 33–34 (1986) (noting that Madison’s notes during the Constitutional
Convention recorded only about ten percent of each day’s debate); see also Farber, supra note
150, at 1088.
198. See Farber, supra note 150, at 1089.
199. See Berger, supra note 157, at 347 (“[F]or many provisions most likely to arise in
litigation, the notion of a ‘right answer’ is a legal fiction that fails to appreciate both the practical
difficulties of historical inquiry and the relevant history itself.”).
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unreliable.”200 Unlike fictional fandoms, RPF fandoms concern real
people, which means that they have “no single definitive” source text.201
They “use the available material while inventing what is not and cannot
be known.”202 Originalism, on the other hand, treats the source text as
unassailable and does not acknowledge that it is making choices in how
it reads that source text. Originalism pretends that the unknowable is a
fact. That might help set certainty, which is more desirable in law than in
fiction (although, in the name of certainty, it has overruled many
longstanding ideas). However, seeing originalism as RPF helps to reveal
that it doesn’t necessarily help with neutrality, nor does it leave space for
other voices.
CONCLUSION
“The past is a foreign country,” L. P. Hartley once proclaimed; “They
do things differently there.”203 Originalism, looking to the past’s foreign
country to define the present’s domestic country, has been criticized by
many as “a philosophical fig leaf for a conservative political agenda.”204
This Article seeks to introduce a new lens through which to consider and
evaluate this possibility: through fandom.
The Supreme Court’s RPF about the Founders is excellent RPF:
thoroughly researched and exhaustively supported. In an RPF fandom,
the Supreme Court would doubtlessly emerge as a BNF (Big Name in
Fandom),205 respected for its knowledge of the source text.
However, eventually, the Supreme Court will be ostracized to a corner
as a tinhatter, committing the cardinal sin of RPF fandom. For, no matter
how intensely and single-mindedly one might research the object of one’s
dedication, one should not lose sight of the fact that one does not know
that person and cannot accurately speak about the inner workings of that
person’s mind. “I write the way I write,” one RPF writer stated, “because
it produces a story that I like and not because I think it mimics reality
exactly.”206 That is the aspect of RPF fandom that the Supreme Court is
missing. In fact, the Supreme Court’s repeated assertions that it knows
how the (entire) eighteenth-century public understood the Bill of Rights,
or how the (entire) nineteenth-century public understood the Fourteenth
Amendment, is tinhatting behavior at its finest.

200. Hong, supra note 15, at 47–48.
201. Piper, supra note 13, ¶ 2.2.
202. Busse, supra note 15, at 6.
203. L. P. Hartley, THE GO-BETWEEN 17 (2002).
204. McCarthy, supra note 6.
205. See Olivia Coy, Fifty Shades of Yellow, THE NEW INQUIRY (June 22, 2015),
https://thenewinquiry.com/fifty-shades-of-yellow/ [https://perma.cc/69RB-AGWW].
206. Busse, supra note 15.
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When tinhatters are people who believe Harry Styles and Louis
Tomlinson are involved in a secret relationship, it’s easy to see them as a
target of mockery. It’s all too easy to criticize them for thinking they
know the truth about people they have never met, for believing the
fictions they have created inside their heads. When the Supreme Court
thinks it knows the truth about people it has never met, believing the
fictions it has created inside its head, we call it precedent.
This Article has viewed the originalism of the Supreme Court’s recent
decisions through a fandom lens, illustrating how the Supreme Court’s
pronouncements about the Framers and Founding Fathers resemble Real
Person Fiction. This Article wishes to make clear that there is nothing
wrong with RPF as a practice. Telling creative stories about celebrities
requires acts of imagination that are important and valuable. It reveals
things about the storyteller and our greater society, and it supports
communities that nurture and nourish important relationships and
connections.207
However, when RPF tips into tinhatting, it rightly raises concerns
about the blurred line between fiction and reality. RPF is controversial
because of this danger, and the people in RPF fandoms police it fiercely
to avoid this pitfall. This Article has sought to expose how the Supreme
Court’s recent originalist jurisprudence is, in fact, tinhatting, and should
raise the same grave concerns. In RPF, the writers’ particular attitudes
toward the real people “ultimately . . . shape the fiction more than any
particular star quote or media clip does.”208 Originalism contains little
recognition of this.
Interpretation is an act of imagination. The law might like to pretend
otherwise, but every fan knows the truth. Imagination is not a bad thing.
The only problem with imagination is if it is obscured and set forth as
reality. It takes imagination to think about what Alexander Hamilton
might have meant by a particular writing. RPF writers know that;
originalists pretend they do not.
The Breyer, Sotomayor, and Kagan dissent in Dobbs concluded, “[a]s
a matter of constitutional method, the majority’s commitment to replicate
in 2022 every view about the meaning of liberty held in 1868 has precious
little to recommend it.”209 However, originalism, like RPF, is a perfectly
respectable interpretive tool that can shed light on important subjects—
as long as the guesswork of the process is acknowledged. There is nothing
wrong with originalism as an interpretive approach. There is everything
wrong with believing the absolute truth of what results from that
interpretation. We understand that when it comes to believing that Harry
207. See id.
208. Id.
209. Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2333 (2022) (Breyer,
Sotomayor, and Kagan, JJ., dissenting).
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Styles is in a secret relationship with Louis Tomlinson. We should
understand it in our legal jurisprudence as well.
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REGULATORY CHALLENGES TO ADDRESS FOREIGN
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Abstract
China’s global rise and influence is reflected in its long arm reach into
many transnational sectors that shape public opinion, including media,
publishing, academia and sports. However, the Chinese Communist Party
(CCP) has become more emboldened to use economic incentives (or
punishment) to induce foreign industries to either self-censor or advance
the CCP’s political messaging. This work examines proposed and
existing U.S.federal regulatory mechanisms that could potentially address
extraterritorial censorship and propaganda, with particular attention paid
to their application to China. This work begins with a modest review of
the CCP’s adoption of “sharp power” pursuant to advancing the regime’s
political agenda, before addressing the ways the CCP harnesses economic
statecraft to censor and influence global political narratives. This Article
will then explore both proposed and existing regulatory mechanisms that
could potentially be employed to address foreign-based censorship, and
finally highlight the constitutional and regulatory challenges with their
enforcement.
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INTRODUCTION
In 2020, China overtook North America to become the world’s largest
film market, and Chinese ticket sales have become increasingly critical to
the box office fortunes of Hollywood.1 Case in point: the summer 2021
release of Universal Pictures’ Fast & Furious 9 (F9) grossed $137
million in its opening weekend in China.2 During a summer F9 film
promotional appearance on Taiwanese television, actor and F9 star John
Cena explained to viewers that Taiwan would be “the first country to
watch the film.”3 The reference to Taiwan as a separate country—which
the Chinese government regards as a rogue province—triggered a swift
online backlash from Chinese social media users, prompting Cena to send
out a public apology (written in Mandarin) for making “a mistake in one
of my interviews.”4 It was the latest episode to demonstrate how foreign
institutions must walk a political tightrope to maintain or gain entry to
one of the world’s largest consumer markets. In fact, the Chinese
Communist Party (CCP) has increasingly weaponized its economic clout
and lucrative consumer market to influence—and often censor—political
content and speech critical of the CCP or antithetical to their favored
narratives.
Former English Premier League (EPL) and Arsenal star Mesut Özil
posted comments on social media in late 2019 criticizing China’s
treatment of their Uyghur minority community.5 Days later, the EPL’s
state-run broadcast partners in China—including China Central
Television—refused to air an Arsenal match, Özil’s avatar on a popular
soccer video game was removed, and Internet searches of his name
brought up error messages.6 The Arsenal club also quickly distanced itself
from Özil’s comments; Özil and his supporters believe that his posts
critical of China were a decisive factor in leaving him out of Arsenal’s

1. Patrick Brzeski, It’s Official: China Overtakes North America as World’s Biggest Box
Office in 2020, HOLLYWOOD REP. (Oct. 18, 2020, 9:43 PM), https://www.hollywoodreporter.com/
news/general-news/its-official-china-overtakes-north-america-as-worlds-biggest-box-office-in2020-4078850/ [https://perma.cc/G8M2-Q8F4].
2. Rebecca Davis, ‘F9’ Star John Cena Angers Fans in China for Calling Taiwan a
Country, Despite Apology, VARIETY (May 25, 2021, 1:15 PM), https://variety.com/2021/film/
news/john-cena-taiwan-china-f9-1234981384/ [https://perma.cc/7GGU-7TLD].
3. Chris Murphy, F9 Star John Cena Apologizes, in Mandarin, for Calling Taiwan a
Country, VANITY FAIR, (May 25, 2021), https://www.vanityfair.com/hollywood/2021/05/f9star-john-cena-apologizes-in-mandarin-for-calling-taiwan-a-country [https://perma.cc/ZN98-TY
8E].
4. Id.
5. See Rory Smith & Tariq Panja, The Erasure of Mesut Özil, N.Y. TIMES (Oct. 26, 2020),
https://www.nytimes.com/2020/10/26/sports/soccer/mesut-ozil-arsenal-china.html [https://perma
.cc/P77K-JNAF].
6. Id.
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2020-21 squad.7 Just a few months earlier, Daryl Morey, the general
manager of the National Basketball Association (N.B.A.) Houston
Rockets, publicly supported anti-government protestors in Hong Kong
when he tweeted an image that read, “[f]ight for freedom, stand with
Hong Kong.”8 Chinese state broadcasters immediately suspended
broadcasts of Rockets games, while other Chinese sponsors suspended
relations with the team.9 Both the Rockets’ team owner and All-Star
player James Harden later publicly apologized for Morey’s tweet while
the N.B.A. released an initial statement expressing disappointment in
Morey.10
In recent years, the CCP has become more emboldened to use
economic incentives (or punishment) to induce foreign industries to
either self-censor or advance the CCP’s political messaging. Such
manipulation or censorship of political speech is, of course, anathema to
the free speech tenets that govern liberal democracies. However, the
specter of being denied access into one of the world’s largest consumer
markets affords the CCP with immense economic leverage to control the
global flow of information. The use of economic instruments to influence
the behavior of foreign actors, however, is a long-established practice.
For instance, Nazi Germany in the 1930s used economic coercion to
censor unfavorable political content in Hollywood films distributed in the
German market.11 Yet today, China’s economic rise has enabled a long
arm of influence into many transnational sectors that shape public
opinion, including academia, media, publishing, and sports.
This interdependence in the information sphere has led to a growing
corpus of scholarship aimed at exploring its implications. Aynne Kokas
has demonstrated that the U.S. technology industry’s prioritization of
market access into China has expanded the influence of Chinese
digital media standards.12 Other scholars have documented China’s
media collaboration with other east Asian states and the expansion of
China’s media and cultural presence in other parts of the world.13 The
CCP’s influence inside global institutions of higher learning has also
7. See Shamoon Hafez, Mesut Ozil: Is China a Factor in Midfielder’s Exile from Arsenal
Squad?, BBC (Oct. 23, 2020), https://www.bbc.com/sport/football/54623161 [https://perma.cc/
ZJ5G-9DD2].
8. Patrick Hruby, How the NBA’s Rift with China Laid Bare the Cost of Free Speech, THE
GUARDIAN (Oct. 12, 2019, 4:00 AM), https://www.theguardian.com/sport/2019/oct/12/how-thenbas-rift-with-china-laid-bare-the-cost-of-free-speech [https://perma.cc/CWX5-JV9T].
9. Id.
10. Id.
11. See infra notes 31–35.
12. See Aynne Kokas, Chilling Netflix: Financialization, and the Influence of the Chinese
Market on the American Entertainment Industry, 23 INFO., COMMC’N & SOC’Y 407 (2020).
13. See WILLING COLLABORATORS: FOREIGN PARTNERS IN CHINESE MEDIA (Michael Keane
et al. eds., 2018).
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raised concerns over academic freedom, and recent scholarship has
revealed the failure of many campuses to identify and mitigate the
threats to academic freedom from the CCP’s globalized censorship
campaign.14 O’Connell argues that China’s growing consumer base
provides it with leverage to “export censorship” against firms and
individuals in the entertainment and sports industry, many of whom have
a large following for their personal views.15 Research on the methods of
CCP’s economic statecraft has also emerged: DeLisle argued that China
has turned to political warfare to influence U.S. policy because the
effectiveness of both its hard and soft power is limited;16 Chang and Yang
examined China’s manipulation of Taiwan to offer a theory of the CCP’s
economic statecraft and strategies for social penetration.17
This Article seeks to build on this body of research by exploring
proposed and existing U.S. federal regulatory mechanisms that could
potentially address a foreign state’s extraterritorial political speechcontrol techniques, with particular attention paid to their application to
China. The CCP’s transborder censorship of political speech is of course,
antithetical to the U.S. tradition of promoting and protecting political
speech—a core First Amendment value. Yet as Tim Wu aptly notes, new
speech-control techniques have arisen from which the First Amendment
provides little relief and may, in certain contexts, enable such coercive
control of political speech.18 This work will begin with a modest review
of the CCP’s adoption of “sharp power” pursuant to advancing the
regime’s political agenda, before addressing the ways the CCP harnesses
economic statecraft to censor and influence global political narratives.
This Article will then examine both proposed and existing regulatory
mechanisms that could potentially be employed to address foreign-based
censorship, and then highlight the constitutional and regulatory
challenges with their enforcement.
I. CHINA’S SHARP POWER
The world that emerges from the Covid-19 pandemic will be shaped
by the competing systems of government that define the United States
and China. It is a contest of conflicting governing principles: one
14. See Andreas Fulda & David Missal, Mitigating Threats to Academic Freedom in
Germany: The Role of the State, Universities, Learned Societies and China, INT’L J. HUM. RTS.
(2021); see also Rachelle Peterson, Confucius Institutes on Campus: A New Threat to Academic
Freedom, 30 ACAD. QUESTIONS 327 (2017).
15. See William D. O’Connell, Silencing the Crowd: China, the NBA, and Leveraging
Market Size to Export Censorship, 29 REV. INT’L POL. ECON. 1122 (2021).
16. See Jacques deLisle, Foreign Policy Through Other Means: Hard Power, Soft Power,
and China’s Turn to Political Warfare to Influence the United States, 64 ORBIS 174 (2020).
17. See Chia-Chien Chang & Alan H. Yang, Weaponized Interdependence: China’s
Economic Statecraft and Social Penetration against Taiwan, 64 ORBIS 316 (2020).
18. See Tim Wu, Is the First Amendment Obsolete?, 117 MICH. L. REV. 547 (2018).
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anchored in authoritarian governance and Marxism-Leninism ideology,
and the other in liberal democracy and free market capitalism. The CCP’s
desire to promote a favored international image of China is primarily
rooted in enhancing the regime’s legitimacy with domestic publics as it
is with international audiences.19 During a speech delivered to the 19th
National Congress of the Community Party of China, Xi Jinping
reiterated that while the Party exercises leadership “over all areas of
endeavor” in domestic life, it must ensure the CCP’s sole control of the
country: “We must strengthen our consciousness of the need to maintain
political integrity … [w]e must work harder to uphold the authority and
centralized, unified leadership of the Central Committee …”20 Xi also
acknowledged the importance of the cultural industries to build “cultural
confidence” and its capacity to engage in international communication
“so as to tell China’s stories well, present a true, multi-dimensional, and
panoramic view of China, and enhance our country’s cultural soft
power”21 According to several scholars, China’s push for an attractive
global image and greater soft power—what Joseph Nye defined as the
ability to influence other states through attraction and persuasion based
on a nation’s values, culture and policies22—is motivated in large part to
spur Chinese nationalism, cultivate a benign (or favorable) view of the
CCP regime, and ultimately, to solidify the authority of the CCP.23
In recent years, however, the CCP’s conduct in both domestic and
foreign affairs has further undermined their image with the global
body politic, particularly with the U.S. and its allies. Jacques deLisle
notes that since 2019, Beijing’s policies and political actions have revealed
the CCP “at its most antithetical to American values,” including the
CCP’s increased political encroachment into Taiwan’s democratic
system, hard line policies toward pro-democracy protestors in Hong
Kong, and the lack of transparency and suppression of information
regarding the Covid-19 outbreak.24 The geopolitics of the CCP has
ultimately led to a decline in the country’s “soft power”—what Joseph
Nye defined as the ability to influence other states through attraction and
19. See MARIA REPNIKOVA, CHINESE SOFT POWER 7 (2022); See also KEVIN RUDD, THE
AVOIDABLE WAR: THE DANGERS OF A CATASTROPHIC CONFLICT BETWEEN THE U.S. AND XI
JINPING’S CHINA 74 (2022).
20. Xi Jinping, President of China, “Secure a Decisive Victory in Building a Moderately
Prosperous Society in All Respects and Strive for the Great Success of Socialism with Chinese
Characteristics for a New Era” 19th National Congress of the Communist Party of China, 17 (Oct.
18, 2017).
21. Id. at 39.
22. See JOSEPH S NYE JR., SOFT POWER: THE MEANS TO SUCCESS IN WORLD POLITICS 166
(2004).
23. See Anne-Marie Brady, China Wants Face and We are Left with the Cost, MACDONALDLAURIER INST. FOR PUB. POL’Y (2020); See also REPNIKOVA, supra note 19.
24. DeLislie, supra note 16, at 187.
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persuasion based on a nation’s values, culture and policies.25 DeLisle
contends that the diminishment of China’s soft power in the U.S. also
likely reflects the rise in China’s hard power, including its increased
military capacity, modernization, and frequent military activities near
Taiwan and disputed maritime boundaries.26
However, the decline in China’s soft power and the high risk and
impracticality of using its hard power limits Beijing’s ability to shape
U.S. policies and promote the CCP’s political agenda.27 Instead, the CCP
has resorted to the use of “sharp power,” an approach to international
affairs which seeks to suppress freedom of speech, distort the political
environment, and disable democratic institutions.28 Not to be confused
with soft power and the power of attraction, Chang and Yang point out
that sharp power is qualitatively different from soft power in two ways:
(1) unlike soft power, which rests on persuasion and voluntarism, sharp
power rejects and eliminates voluntarism by manipulating ideas, political
perceptions and electoral processes, and (2) while soft power is
characterized by openness, sharp power is based on opacity, censorship,
and restraints on the flow of information.29 This concept is referred to as
“sharp” because its approach seeks to “pierce, penetrate, and perforate
the political and information environments in the targeted countries.”30
Recent examples of sharp power include the CCP and Russia’s
interference via disinformation campaigns in elections in Taiwan and the
U.S. respectively, intending to degrade the health of their democratic
institutions.31
Moreover, the CCP’s use of sharp power has been greatly facilitated
by economic globalization, including the interdependence in trade and
investment in China. In fact, the global footprint of China’s economic
activity allows the CCP to exploit this economic dependence to further
advance their cultural and political agenda, with the vision of
manipulating political content and limiting the freedom of expression.
One common tactic (described further below) is to economically coerce
transnational entities to adopt public narratives favored by the regime and
to self-censor speech critical of the state. As Walker, Kalathil and Ludwig
note, autocracies aim “to make information available in a selective way,

25. See NYE, supra note 22, at 166.
26. See deLisle, supra note 16, at 191.
27. See id.
28. See Christopher Walker, What is “Sharp Power”?, 29 J. DEMOCRACY 11, 12 (2018).
29. See Chang & Yang, supra note 17.
30. INT’L F. FOR DEMOCRATIC STUD., SHARP POWER: RISING AUTHORITARIAN INFLUENCE 13
NAT’L ENDOWMENT FOR DEMOCRACY (2017).
31. See Christopher Walker et al., The Cutting Edge of Sharp Power, 31 J. DEMOCRACY
124, 127 (2020).
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something that is both integral to censorship and a key attribute of sharp
power.”32
The debilitating effects of sharp power are of particular concern in the
areas of culture, academia, media, and publishing—what Walker refers
to as the “CAMP sectors”—because such sectors “are crucial in
determining how citizens of democracies understand the world around
them.”33 Not only do these imports communicate values, but they are
critical in shaping public opinion in the global body politic. The use of
sharp power is also motivated by an agenda to promote China’s virtues
and to cultivate an image of the country as a positive—and benign—
global force. In 2016, Xi Jinping, China’s paramount leader, urged state
media to become more influential on the global stage and uphold the
“correct guidance of public opinion” by promoting “positive
propaganda.”34
II. ECONOMIC STATECRAFT: WEAPONIZING MARKET ACCESS TO CENSOR
AND INFLUENCE POLITICAL CONTENT
During his first foreign policy speech as President, Joe Biden stopped
short of calling China an adversary, and instead referred to China as the
“most serious competitor” to the U.S. on issues including global
governance and intellectual property.35 Against the backdrop of
escalating technological competition between the United States and
China, a nascent informational rivalry has developed over the shaping of
global public opinion. Key to the CCP’s information arsenal is the
practice of economic statecraft, the use of economic instruments to
influence another state’s beliefs, attitudes, and propensities to act.36
David Baldwin asserts that the concept of economic statecraft emphasizes
means (rather than ends) to achieve a wide variety of non-economic
goals, including political goals such as weakening the leadership of
another state, changing the domestic or foreign policies of another state,
or promoting a particular ideology.37
32. Id. at 128.
33. Walker, supra note 23, at 12–13.
34. Reuters Staff, China’s Xi Urges State Media to Boost Global Influence, REUTERS (Feb.
19, 2016, 7:59 AM), https://www.reuters.com/article/us-china-media/chinas-xi-urges-statemedia-to-boost-global-influence-idUSKCN0VS1IF [https://perma.cc/KU6J-4S6Q].
35. See Peter Martin & Josh Wingrove, With Putin Behind Him, Biden Shifts to China’s Xi,
BLOOMBERG (June 17, 2021, 7:02 PM), https://www.bloomberg.com/news/articles/2021-0617/with-putin-behind-him-biden-s-focus-shifts-to-china-s-xi?leadSource=uverify%20wall
[https://perma.cc/JHJ5-BUNX]; See also Reuters Staff, Biden Says U.S. Ready to Work with
China When it is in America’s Interest, REUTERS (Feb. 24, 2021, 3:17 PM),
https://www.reuters.com/article/us-usa-china-biden/biden-says-u-s-ready-to-work-with-chinawhen-it-is-in-americas-interest-idUSKBN2A42RM [https://perma.cc/K79D-CJ9N].
36. DAVID A. BALDWIN, ECONOMIC STATECRAFT 31 (2020).
37. See id. at 39–42.
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For example, Germany in the 1930s utilized economic statecraft to
manipulate political content in Hollywood films. Germany had been a
very lucrative film market for Hollywood, even with an import film quota
that limited the number of foreign films that could enter the German
market.38 Yet the major film studios—concerned about the prospect of
diminished market access—entered into an arrangement with Nazi
censors in order to remain in Germany: if a Hollywood film company
distributed a film with anti-German content in any market around the
world, then that company would be denied access to the German
market.39 Hollywood’s acquiescence to Nazi censors lasted for most of
the decade, even as studio executives were well aware of the Third
Reich’s persecution of Jews and the purging of the studios’ Jewish
employees.40
Today, China is the second-largest consumer market in the world, and
its hybrid state-capitalist system is set up to allow the regime to
manipulate and influence political content across a wide variety of
transnational sectors. The CCP increasingly weaponizes market access
to advance the CCP’s political narratives while also discouraging public
discourse critical of the CCP. As one of the world’s largest economies,
China expects corporations and governments to be deferential to its core
interests, especially if China represents a critical source of economic
activity. Gamso’s work on the relationship between China’s economic
rise and media censorship found that governments that are heavily
dependent on China for its economic prosperity often censor their local
media to appease the CCP.41 Democratic nations that trade intensively
with China are therefore more likely to see higher rates of media
censorship.42 More recently, China has leveraged its economic might to
influence political discourse within the information sphere, including
coercing publishers and the academic community to yield to the CCP’s
content-based speech demands.
In 2017, Cambridge University Press blocked access in China to
hundreds of scholarly articles in The China Quarterly, after being
instructed by a Chinese customs agency to censor particular articles or
face a complete ban. Many of the censored articles had titles that
referenced Tibet, Taiwan, Tiananmen Square, and Hong Kong—topics
deemed verboten by the CCP.43 James Leibold, one of the authors whose
38. BEN URWAND, THE COLLABORATION 47 (2013).
39. Id. at 48.
40. Id. at 63.
41. See Jonas Gamso, Is China Exporting Media Censorship? China’s Rise, Media
Freedoms, and Democracy, 27 EUR. J. OF INT’L REL. 858, 860 (2021).
42. Id. at 867 (the author notes that trade or economic dependency had little effect on
censorship in authoritarian countries).
43. Elizabeth Redden, Outrage Over University Press Caving in to Chinese Censorship,
INSIDE HIGHER ED (Aug. 21, 2017), https://www.insidehighered.com/news/2017/08/21/
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work was censored by Chinese authorities, offered a simple explanation
behind the growing frequency of capitulation to the CCP’s speech
demands: “[c]learly, they put their economic interests ahead of their
principles.”44 China has also influenced political discourse on university
campuses by wielding the economic might that comes with the large
influx of overseas Chinese students and institutional funding. Such
influence is particularly concerning, because as the U.S. Supreme Court
has recognized, universities play a distinct and critical role in our public
discourse.45
From 2003 to 2014, Chinese student enrollment represented 90% of
the total increase in foreign students,46 and students from China—who
usually pay full tuition—have been a critical source of revenue for many
colleges. Yet such financial reliance can be leveraged to affect public
discourse and satisfy the CCP’s diktats regarding political speech on
university campuses. Universities in Australia and New Zealand—which
are heavily reliant on tuition from Chinese students—are facing a crisis
of self-censorship both by academics and students, threatening academic
freedom and public discourse on China-sensitive topics.47 The CCP’s
influence on Australian and New Zealand campuses range from
encouraging Chinese student counter-protests against speech critical of
the Chinese government, to direct influence with university
administrators.48 In 2017, the University of California San Diego (where
students from China represent 14% of the student body) invited the Dalai
Lama to speak at the university’s commencement. The Chinese
government, who view the exiled leader of Tibet as a supporter of
terrorism, responded by barring funding to Chinese students and scholars
who wanted to study at the San Diego campus.49
cambridge-university-press-blocks-access-300-plus-articles-request-chinese-censors
[https://
perma.cc/N5H4-MMH7].
44. Id.
45. Michael K. Park, Sovereignty and First Amendment Rights of Higher Education
Institutions: An Affirmative and Institutional Approach, 54 FIRST AMEND. STUD. 110, 115 (2020),
https://doi.org/10.1080/21689725.2020.1743197 [https://perma.cc/GZ9H-57VX].
46. John Bound et al., A Passage to America: University Funding and International
Students, 12 NAT’L BUREAU OF ECON. RSCH. 97, 99 (2020).
47. See A. Odysseus Patrick & Emanual Stoakes, China’s Influence on Campus Chills Free
Speech in Australia, New Zealand, WASH. POST (Aug. 9, 2019, 8:04 AM),
https://www.washingtonpost.com/world/asia_pacific/chinas-influence-on-campus-chills-freespeech-in-australia-new-zealand/2019/08/09/3dad3a3c-b9f9-11e9-8e834e6687e99814_story.html [https://perma.cc/357M-8XTW].
48. See Sophie McNeil, “They Don’t Understand the Fear We Have”: How China’s Long
Reach of Repression Undermines Academic Freedom at Australia’s Universities, HUM. RTS.
WATCH (June 29, 2021), https://www.hrw.org/report/2021/06/30/they-dont-understand-fearwe-have/how-chinas-long-reach-repression-undermines [https://perma.cc/5GNJ-3WHQ].
49. See Elizabeth Redden, Is China Punishing an American University for Hosting the
Dalai Lama?, INSIDE HIGHER ED (Sept. 20, 2017), https://www.insidehighered.com/news/
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Furthermore, foreign corporations with strong commercial aspirations
in China have also been subject to the CCP’s aggressive political
discourse campaigns in recent years. After Marriott, the world’s largest
hotelier, listed Hong Kong, Taiwan, Tibet, and Macau as stand-alone
countries on a 2018 email questionnaire to its loyalty program
members, Chinese regulators demanded that Marriott shut down its
Chinese websites and applications.50 Marriott not only yielded to the
regulators’ demands but issued a formal apology asserting that Marriott
“respects and supports the sovereignty and territorial integrity of
China.”51 Chinese regulators have also pressured global commercial
airline fleets to conform to the CCP’s geopolitical vision: regulators
demanded that all references to Taiwan as a separate country be removed
from airlines’ websites.52 Although the U.S.-based airlines did not
initially acquiesce to Beijing’s demands, the prospect of losing market
access to the world’s largest (or soon-to-be largest) aviation market was
perhaps too great of a financial risk; Delta, United, and American Airlines
ultimately removed all references to Taiwan on their respective
websites.53
The CCP has also employed its economic coercion strategy to
manipulate political content within the U.S. film industry. Home to one
of the world’s most lucrative film audience, foreign studios primarily
access the Chinese market either by securing a sport under the CCP’s 34import film quota or by entering co-production deals with Chinese
companies; co-productions are a means to circumvent the import film
quota and obtain market access.54 Yet all films distributed in China are
subject to Chinese censorship, and this asymmetrical relationship with
Hollywood allows the CCP to manipulate content so that it aligns with
the CCP’s political messaging. Hollywood’s acquiescence to the
demands of the CCP manifests with film studios engaging in “selfcensorship; agreeing to provide a censored version of a movie for
screening in China; and in some instances, directly inviting Chinese
government censors onto their film sets to advise them on how to avoid
2017/09/20/china-punishing-american-university-hosting-dalai-lama [https://perma.cc/MX422CDW].
50. Abha Bhattarai, China asked Marriott to Shut Down its Website. The Company
complied, WASH. POST (Jan. 19, 2018, 7:24 AM), https://www.washingtonpost.com/news/
business/wp/2018/01/18/china-demanded-marriott-change-its-website-the-company-complied/
[https://perma.cc/B2GG-3X8E].
51. Id.
52. See Sui-Lee Wee, Giving in to China, U.S. Airlines Drop Taiwan (in Name at Least),
N.Y. TIMES (July 25, 2018), https://www.nytimes.com/2018/07/25/business/taiwan-americanairlines-china.html#:~:text=Bowing%20to%20pressure%20from%20China,country%20from
%20their%20websites%20Wednesday [https://perma.cc/3PSW-2M5W].
53. See id.
54. AYNNE KOKAS, HOLLYWOOD MADE IN CHINA 63–68 (2017).
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tripping the censors’ wires.”55 Moreover, Kokas notes that the lack of an
extensive U.S. state-level media policy, combined with Hollywood’s
influential lobbying power, “has created a dynamic in which
Hollywood’s economic needs are at the forefront of the U.S. side of SinoU.S. media industry development.”56
Recent examples of Hollywood yielding to the CCP’s political
content-based demands include a scene in the 2019 DreamWorks film
Abominable, which depicts a propaganda-laden map of China’s “ninedash-line”—the CCP’s territorial claims demarcated in the South China
Sea—a border disputed by neighboring countries such as Malaysia,
Vietnam, the Philippines, and Taiwan.57 The map was included in the
final release despite the fact that in 2016, an international tribunal in the
Hague rejected China’s claim of sovereignty over the South China Sea.58
The 2020 trailer to Top Gun: Maverick, the Paramount Pictures sequel to
the 1986 box office hit Top Gun, conspicuously removed the flags of
Taiwan and Japan from Maverick’s iconic leather jacket. The likely
explanation for the removal: the sequel is produced, in part, by a Chinese
film distributor.59
Based on the numerous examples aforementioned, the high
importance the CCP places on dictating global political narratives,
especially in the CAMP sectors, is abundantly clear. Even comments
critical of the Chinese government by a Chinese-born Oscar winner can
trigger a coordinated censorship campaign by state authorities. Chinese
state media initially praised 2021 Academy Award-winner Chloé Zhao
as “the pride of China” when she became the first woman of color to win
Best Director for her work in Nomadland.60 But after a 2013 interview
surfaced, in which Zhao referred to China as a place “where there are lies
everywhere,” Chinese authorities deleted all social-media celebrations of
her Oscar win and cancelled the Chinese release of Nomadland.61
Moreover, perhaps the greater threat to public discourse and the free
flow of information involves speech that is preemptively silenced (i.e.,
self-censorship) to appease the CCP’s political agenda. For example, in
55. James Tager, Made in Hollywood, Censored in Beijing, PEN AMERICA (2020),
https://pen.org/report/made-in-hollywood-censored-by-beijing/ [https://perma.cc/4SJL-Y735].
56. KOKAS, supra note 49, at 27.
57. See Bethany Allen-Abrahimian, Hollywood is Paying an ‘Abominable’ Price for China
Access, FOREIGN POL’Y (Oct. 23, 2019, 11:16 AM), https://foreignpolicy.com/2019/10/23/
abominable-china-dreamworks-propaganda-hollywood/ [https://perma.cc/JG93-DTQQ].
58. Id.
59. Sarah Whitten, Tom Cruise’s Leather Jacket in the ‘Top Gun’ Sequel Shows Just How
Crucial China is as a Movie Market, CNBC (July 19, 2019, 8:16 PM), https://www.cnbc.com/
2019/07/19/tom-cruises-top-gun-jacket-shows-how-key-china-is-to- film-industry.html.
60. Shirley Li, How Hollywood Sold Out to China, THE ATL. (Sept. 10, 2021),
https://www.theatlantic.com/culture/archive/2021/09/how-hollywood-sold-out-to-china/620021/.
61. Id.
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2018, two academics contributing to a special issue of The China
Quarterly, had concerns about publishing their work alongside James
Leibold’s study on the Belt and Road Initiative’s impact on ethnic
minorities in China. Ultimately, the two academics did not submit their
work over fears of offending the CCP, and concerns over the allowance
of travel visas to China.62 In addition to academia, media firms
increasingly self-censor content that is perceived to be critical of the CCP
or offensive to the regime, and sports organizations or prominent sports
figures silence their views to maintain their market appeal in China. But
these institutions—part of the CAMP sectors defined by Walker—are
more than just providers of goods: they are important purveyors of ideas
and values that shape global public opinion. Unfortunately, the
censorship choke points prevalent in authoritarian states like China are
migrating across borders by exploiting the very openness and pro-free
speech environment fostered by liberal democratic systems.
III. FEDERAL REGULATION AND THE CHALLENGES TO PREVENT FOREIGN
POLITICAL CENSORSHIP
Unlike the speech restrictions found in autocratic states, the United
States enjoys a healthy political speech environment bolstered by a
constitutional commitment to the freedom of expression. Under the Free
Speech Clause of the First Amendment, the government has no power to
restrict expression because of its ideas, subject matter, or viewpoint.63
Speech related to the shaping of public opinion is afforded “especially
strong pro-speech presumptions.”64 According to free speech scholar
Alexander Meiklejohn, the core purpose of the First Amendment is to
promote public discourse on public issues so that citizens can produce
informed opinions.65 Under the American free speech framework, many
forms of expressive activity are vital in establishing an informed
citizenry, including expression in education, literature, science and the
arts, and as Meiklejohn noted, “[w]hat is essential is not that everyone
shall speak, but that everything worth saying shall be said.”66 Yet
America’s strong free speech protections that enable a robust and free
political environment also limit the speech-control measures to address
foreign efforts at political content manipulation. Recent proposed
legislation highlights the challenges of regulating domestic acts of
62. Phila Siu, What’s the ‘Dirty Secret’ of Western Academics Who Self-Censor Work on
China?, S. CHINA MORNING POST (Apr. 21, 2018, 8:00 AM), https://www.scmp.com/weekasia/politics/article/2142643/whats-dirty-secret-western-academics-who-self-censor-work-china.
63. Ashcroft v. American Civil Liberties Union, 535 U.S. 564, 573 (2002).
64. STEPHEN BREYER, ACTIVE LIBERTY 23 (2005).
65. See ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-GOVERNMENT
25 (2014).
66. Id. at 25.
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political censorship under the First Amendment doctrine, even when such
acts are induced by foreign entities like China. Furthermore, existing
federal laws under the Foreign Agents Registrations Act and the Foreign
Corrupt Practices Act offer potential mechanisms to address foreignbased acts to suppress political speech, but they also come with
constitutional and regulatory challenges with their enforcement.
A. Preventing Foreign Censorship in America Act
In 2020, Congress introduced legislation to prevent Chinese and other
foreign efforts from extraterritorially censoring Americans for their
political speech. The extended title of the Preventing Foreign Censorship
in America Act (PFCAA) reads in pertinent part: “[t]o protect American
workers and enterprises from Chinese and other foreign efforts to
extraterritorially censor free speech and inhibit lawful advocacy . . . .”67
Although the PFCAA did not advance beyond committee review in 2020,
the proposed law signals the U.S. government’s intent on combatting
foreign-based censorship and the prospect of similar proposals becoming
law in the future. Thus, what follows will be a modest review of the
PFCAA and an analysis of the regulatory challenges facing the PFCAA.
The PFCAA prohibits U.S. employers from retaliating against
employees and contractors who speak out on political topics that foreign
governments seek to censor.68 The prohibition on retaliation is defined
as:
[A] domestic entity may not discharge, suspend, cease
contracting with . . . or take any other adverse action against
any such employee or contractor on the basis of protected
activity . . . because a designated foreign government or
entity explicitly or implicitly requests . . . such an adverse
action, or the domestic entity presumes that a designated
foreign authority would prefer an adverse action . . . .69
Under the PFCAA, “protected activity” includes specific categories of
speech content, including any speech related to current or future “gross
violation of internationally recognized human rights,” any speech related
to political or social matters that foreign governments censor, and
“China-related” speech content.70 The sweeping language of the law
targets a certain class of speakers: any business or employer in the U.S.,71
67. The Preventing Foreign CENSORSHIP in America Act, H.R. 5830, 116th Cong. § 2
(2020).
68. Id. at § 3(a) (the law also includes a prohibition on contractual limitations that may limit
“protected activity” under subsection (b)).
69. Id. at § 3(a)(1) (emphasis added).
70. Id. at §§ 5(2)–(4).
71. Id. at § 5(10).
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yet employers—as businesses and corporations—have free speech rights
of their own. In Citizens United v. Federal Election Commission, the
Supreme Court recognized that the protection of the First Amendment
extends to corporations and their political speech.72 Although the Court
specifically addressed electioneering communications, the Court asserted
that “the Government may not suppress political speech on the basis of
the speaker’s corporate identity.”73 In other words, with regard to political
speech, the government must treat corporations like natural persons
under the First Amendment. Thus, employers and other “domestic
entities” have political speech rights of their own, even the right to make
false political statements; the Supreme Court has rejected the notion that
false speech, as a general category, receives no First Amendment
protection.74 U.S.-based firms could assert a constitutional challenge
against the PFCAA’s content-based regulations that restrict the
corporations’ own political speech.
Considering that the PFCAA regulates explicit speech content such as
“internationally recognized human rights” and “China-related” political
speech, the law is likely to be subject to strict scrutiny review and
presumed constitutionally invalid. Strict scrutiny requires that the
government “prove that the restriction furthers a compelling interest and
is narrowly tailored to achieve that interest.”75 Although the government
may be able to show a compelling interest in the extraterritorial
suppression of speech that poses long-term threats to American
democracy and national interests, the means to serve that interest is not
likely to be found narrowly tailored. In fact, many of PFCAA’s
provisions are incredibly broad. For instance, PFCAA § 5(4)(A)
prohibits retaliatory action for employee speech that relates to “actions of
the government or ruling party of the People’s Republic of China . . . to
restrict, limit, or otherwise inhibit freedom of speech.”76 In other words,
employers are prohibited from taking adverse action against employees
for speech that is related to any kind of speech that is restricted or limited
by the CCP. For example, it would be unlawful for an employer to demote
or terminate an employee because of a personal tweet of a picture of
Winnie the Pooh (from the 2018 film Christopher Robin–which was
banned by China) or for bemoaning China’s strict censorship policy
regarding online child pornography.
Moreover, the language under PFCAA § 5(4)(B) prohibits any
adverse action for speech that relates to “any aspect of a public policy
debate withinthe United States which can reasonably be understood to
72.
73.
74.
75.
76.

See Citizens United v. FEC, 558 U.S. 310, 319 (2010).
Id. at 365.
See United States v. Alvarez, 567 U.S. 709, 722 (2012).
Reed v. Gilbert, 576 U.S. 155, 171 (2015).
H.R. 5830, 116th Cong. § 2 (2020).

2022]

THE ART OF WAR

55

predominantly pertain to China . . . .”77 For instance, employers would be
barred from reprimanding or terminating employees who, on social
media, praised the genocide and China’s human rights violations against
the Uyghurs. Not only is legislation similar to PFCAA not likely to
survive strict judicial review, but its incredibly sweeping language could
subject it to a constitutional challenge under the overbreadth doctrine
(defined in the next section). Future iterationsof similar legislation aimed
at combating foreign efforts to censor speech will need to be drafted with
greater precision in order to place as few restrictions on speech as
possible.
B. Foreign Agents Registration Act
The Foreign Agents Registration Act (FARA) is an expansive publicdisclosure law that governs the activities of agents of foreign principals
in the United States.78 FARA was enacted to hinder foreign propaganda,
and while FARA prosecutions had remained dormant for the past several
decades, registrations and prosecutions have seen an uptick in recent
years.79 However, FARA does not prohibit any specific activities per se
and instead requires individuals who represent foreign entities to register
as “agents,” and comply with disclosure requirements, including the
requirement that “any informational materials” transmitted on behalf of
a foreign principal include a “copious statement” on such materials
affirming the agent-principal relationship.80 In Meese v. Keane, one of
the few Supreme Court cases to address provisions of FARA, the Court
addressed the narrow issue of pejorative labeling requirements, holding
that the term “political propaganda” is constitutionally permissible in
reference to activities for or on behalf of foreign governments.81 Under
FARA’s broad language, a “foreign principal” includes not only officials
of a foreign government or political party, but any partnership or entity
organized under foreign law, and any person outside the U.S., unless they
are citizens of and domiciled in the U.S.82 In other words, “foreign
principal” under the Act is any foreign person or entity. An “agent” is
widely defined to encompass representatives, and any person who acts
“at the order, request, or under the direction” of a foreign principal.83
Regardless of if American media and film companies are directly or
77. Id.
78. Foreign Agents Registration Act of 1938, 22 U.S.C. §§ 611–621.
79. See Joshua R. Fattal, FARA on Facebook: Modernizing the Foreign Agents Registration
Act to Address Propagandists on Social Media, 21 N.Y.U. J. LEGIS. & PUB. POL’Y 903, 912–14
(2019).
80. 22 U.S.C. §§ 612(a); 614(b).
81. See Mease v. Keane, 481 U.S. 465, 480–85 (1987) (explanatory parenthetical needed).
82. 22 U.S.C. § 611(b).
83. Id. at § 611(c)(1).
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indirectly controlled by the CCP, this expansive definition would likely
label them as foreign agents if they distribute film or other content in the
U.S. and co-produce with Chinese companies.
Activities that trigger FARA requirements include engaging in
“political activities” in the interests of a foreign principal, acting as a
publicity agent or information-service employee, or soliciting, collecting
or disbursing money, or “other things of value” in the interests of a
foreign principal.84 As Nick Robinson points out, the scope of “political
activities” is wide enough to include not just lobbying U.S. public
officials, but to include almost any advocacy efforts that reach the
public.85 For instance, if the N.B.A., at the request of a Chinese
government agency, categorized Taiwan as the “Taiwan Province” (of
China) on their websites or in emails to their subscribers in the U.S., the
N.B.A. could conceivably be categorized as a foreign agent, acting in the
political interests of the CCP. Furthermore, a “publicity agent” under
FARA is defined as any person who disseminates oral, visual, written, or
pictorial information, including periodicals, broadcasts, and motion
pictures.86 Conceivably, U.S.-based academic journals that removed
articles on their websites addressing China-sensitive political topics at the
request of government officials or intermediaries would be required to
register as a “publicity agent.” FARA does include exemptions from
registration for “bona fide” religious, academic, or fine arts pursuits, but
this exemption does not apply to persons engaged in “political
activities.”87
Although there is sparse case law addressing First Amendment
challenges to FARA, like the PFCAA, FARA’s expansive language
leaves it vulnerable to a constitutional challenge under the overbreadth
doctrine. In the First Amendment context, a law is overbroad if it deters
people from engaging in constitutionally protected speech “in relation to
the statute’s plainly legitimate sweep.”88 While FARA’s core aim is to
expose the sources of foreign political influence,89 it is not clear how
limited or broad the scope of enforcement entails. U.S. Department of
Justice advisory opinions reiterate that registration is required when a
foreign government or political party primarily benefits from the agent’s
work.90 But the definition of a foreign principal, as described earlier, is
84. Id.
85. See Nick Robinson, “Foreign Agents” in an Interconnected World: FARA and the
Weaponization of Transparency, 69 DUKE L. J. 1075, 1098 (2019).
86. 22 U.S.C. § 611(h).
87. See Robinson, supra note 80, at 1106 (citing 28 C.F.R. § 5.304(d)).
88. United States v. Stevens, 559 U.S. 460, 473 (2010).
89. See Fattal, supra note 74.
90. See Lydia Dennett, Justice Department Reveals (Some) of How It Interprets Foreign
Influence Law, PROGRAM ON GOV’T OVERSIGHT (June 15, 2018), https://www.pogo.org/
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much more expansive. In theory, since the CCP has ultimate authority in
politics and business, any U.S. entity working with the assistance from a
Chinese company on advocacy work directed in the U.S. could be
required to register under FARA. Facially, the sweeping language for
many of FARA’s provisions have no clear limiting principle. In fact, the
extensive reach of FARA casts a potential chill on speech, whereby
academics, publishers, and filmmakers may avoid certain subject matter
and cross-border collaboration or partnerships for fear of FARA
enforcement.
Moreover, FARA arguably infringes on an entity’s political speech.
As the Supreme Court has articulated, “political speech is at the core of
First Amendment protections,”91 and recent scholarship points out that
the courts have privileged speech on matters of public concern.92 Like the
PFCAA, FARA would be subject to strict judicial review for
infringing on a speaker’s political speech. In order to survive strict
scrutiny, the government would need to make a strong showing that
FARA’s language and application is not so overly broad that it sweeps
up a substantial amount of protected activity in order to serve the
compelling government interest of exposing and deterring foreign
influence. Furthermore, some commentators have suggested that
FARA’s compelled speech requirements (e.g., labeling “informational
materials” with an affirmation of the agent-principal relationship) leave it
vulnerable to a constitutional challenge, especially when compelled
speech has recently become disfavored by federal courts.93
C. Foreign Corrupt Practices Act
The primary legal mechanism that governs corruption in the U.S. is
the Foreign Corrupt Practices Act (FCPA) and compared to the PFCCA
and FARA, the FCPA may offer the most promising tool to address
extraterritorial political censorship. The FCPA makes it unlawful for
persons and entities to bribe foreign government officials to assist in
obtaining or retaining business.94 More specifically, the FCPA’s
provisions prohibit any person, resident, or company organized under
investigation/2018/06/justice-department-reveals-some-of-how-it-interprets-foreign-influencelaw/.
91. Susan B. Anthony List v. Driehaus, 814 F.3d 466, 473 (6th Cir. 2016).
92. See Michael K. Park, “Stick to Sports”? First Amendment Values and Limitations to
Student-Athlete Expression, J. & MASS COMMC’N Q. 515, 517 (2021), https://doi.org/
10.1177/10776990211018757; See also Clay Calvert, Defining Public Concern After Snyder v.
Phelps: A Pliable Standard Mingles with News Complicity, 19 VILLANOVA SPORTS & ENT. L. J.
39 (2012).
93. See Monica Romero, How Far Will FARA Go? The Foreign Agents Registration act
and the Criminalization of Global Human Rights Advocacy, 96 WASH. L. REV. 695 (2021);
Robinson, supra note 80 at pincite.
94. Foreign Corrupt Practices Act, 15 U.S.C. § 78dd-1, et seq. (1977).
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U.S. law from making (1) an offer, payment, promise to pay, or anything
of value; (2) to any foreign official, foreign political party, official or
candidate; and (3) in order to obtain or retain business.95 A few Circuit
Courts have also held that the FCPA does not require knowledge that a
person or entity specifically violated the FCPA; rather, only knowledge of
the facts that constitute the offense is sufficient.96
As more U.S. CAMP sectors expand their reach into China, they face
a greater risk of undue influence and may be subject to greater
investigative scrutiny under the FCPA. For instance, in 2012, the
Securities and Exchange Commission announced an industry-wide
investigative sweep into U.S. entertainment and media firms at the
Beijing Film Festival; particular focus was paid toward the U.S. media
companies’ dealings with Chinese officials, including state-owned or
operated entities.97 Kokas notes that unlike Euro-American film coproductions that are predicated on official treaties, co-productions in
China are governed by agreements administered by the China Film CoProduction Corporation on behalf of the CCP’s propaganda department.98
Given that many of the provisions of the FCPA have not been well
developed in the courts, there is considerable scholarly debate as to the
meaning of “foreign official” and “anything of value.”99 How courts
construe such terms are not only germane to the development of the
FCPA’s reach, but could be determinative as to whether film companies,
sports organizations, publishers, and other entities could be found in
violation of the FCPA for capitulating to a foreign state’s political content
demands in exchange for market access.
A “foreign official” under the FCPA is any officer, employee of a
foreign government, instrumentality thereof, or any person acting in
an official capacity on behalf of a foreign government.100 The FCPA does
not define the term “instrumentality” and only one U.S. Circuit Court—
in U.S. v. Esquenazi—has attempted to do so: to qualify as an
“instrumentality,” an “entity must be under the control or dominion of the
95. Id. at § 78dd-2(a).
96. Stichting Ter Behartiging Van de Belangen Van Oudaandeelhouders In Het Kapitaal
Van Saybolt Int’l B.V. v. Schreiber, 327 F.3d 173, 181 (2d Cir. 2003); United States v. Kay, 513
F.3d 432, 450 (5th Cir. 2007).
97. See US-China, Hollywood’s Script in China, THE CHINA BUS. REV. (Christina Nelson
ed., 2012) (July 1, 2012), https://www.chinabusinessreview.com/hollywoods-script-in-china/.
98. See KOKAS, supra note 49, at 67.
99. See Daniel Chow, China Under the Foreign Corrupt Practices Act, 2012 WIS. L. REV.
573 (2012); See also Katherine M. Morgan, The Foreign Corrupt Practices Act: Toward a
Definition of “Foreign Official,” 38 BROOKLYN J. INT’L L. (2012); See also Eric M Pederson,
Foreign Corrupt Practices Act and Its Application to U.S. Business Operations in China, 7 J.
INT’L BUS. & L. 13 (2008); See also Joel M. Cohen et al., Under the FCPA, Who is a Foreign
Official Anyway?, 63 BUS. LAW. 1243 (2008).
100. 15 U.S.C. §§ 78dd-2(h)(2)(A).
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government.”101 Whether state-owned enterprises (SOE) qualify under
this standard is unclear.
In U.S. v. Aguilar, a federal district court concluded that the legislative
history of the FCPA is “inconclusive” as to whether SOE entities fall
within the ambit of the statute.102 Some scholarship contends that the
position of U.S. prosecutors appears to be that all SOEs, regardless of the
degree of state ownership in the SOE, are instrumentalities of the state.103
Given the precedent set in Esquenazi, if the foreign government exercises
control over a SOE, it would likely qualify as an instrumentality. For
example, suppose a U.S. publishing company enters a joint venture with
a Chinese state-owned publishing company and both enterprises own an
equal 50% stake in the venture. U.S. courts may consider this joint
venture to be a state-owned enterprise and an instrumentality of the
Chinese government under the FCPA, even though the venture is not
wholly owned by the government. Conceivably, any payments or
anything of value (discussed further below) provided to the joint venture
by other U.S. entities to obtain or retain business could be considered a
violation of the FCPA.
In addition to the corrupt offer, payment, or promise to pay, the FCPA
prohibits the giving of anything of value to a foreign official.104 Although
the FCPA does not define “anything of value,” Daniel Chow contends
that the U.S. Department of Justice has interpreted the term broadly in its
non-prosecution and deferred-prosecution agreements.105 Examples of
“anything of value” include providing an internship for a daughter of a
Chinese official, or a charitable donation to a foundation where the
foreign official receives no financial benefit, but a benefit “measured only
in subjective terms.”106 Even giving foreign officials a cameo in a movie
could fall within the “anything of value” definition if the cameo is used
to induce a favorable business arrangement.107 Based on the broad
interpretations just outlined, it is not difficult to see how political content,
both the inclusion and the censoring of such content, could fall under
“anything of value”—especially for authoritarian states that govern by
speech diktats. In order for a regime like the CCP to stave off criticisms
and challenges to its authority, it must not only restrict speech
domestically, but manipulate global narratives in its attempt to shape
public opinion.
101. U.S. v. Esquenazi, 752 F.3d 912, 920–22 (2014).
102. United States v. Aquilar, 783 F. Supp. 2d 1108 (2011).
103. See Chow, supra note 94, at 578–81.
104. 15 U.S.C. § 78dd-2(a).
105. See Chow, supra note 94, at 589–90.
106. Id.
107. Danielle Siegel, Lights, Cameras, and FCPA Actions: The Problem of Foreign Corrupt
Practices by Hollywood, 27 N.Y. ST. BAR. ASS’N ENT., ARTS AND SPORTS L. J. 35, 42 (2016).
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Political messaging, or any speech content that reflects on the
legitimacy or image of a regime like the CCP is therefore of considerable
value to the government and could be ripe for FCPA enforcement.
Although intangible, the value placed on the CCP’s global political
narratives is made apparent by the numerous examples of political
content manipulation through economic coercion outlined throughout
this Article. U.S. entities that censor or capitulate to the political content
demands by foreign states in exchange for market access could be found
in violation of the FCPA. Of course, the reality is that this quid pro quo
dynamic—yielding to a foreign state’s political messaging requests in
exchange for market access—is generally not accounted for in an entity’s
book and accounting records, and such intangible benefits are difficult to
police. A 2014 cyberattack on Sony Pictures did, however, provide a rare
glimpse into internal discussions about content decisions regarding
China. Leaked emails revealed that studio executives removed content
from Sony’s film Pixels, including a scene that showed partial destruction
to the Great Wall of China, references to a “Communist-conspiracy
brother” hacking an email server, and all references to China as a
potential culprit behind an attack.108 In one leaked email, a studio
executive explained the desire to deflect accusations of self-censorship
by creating a single version of the film that was palatable to Chinese
censors: “if we only change the China version, we set ourselves up for
the press to call us out for this when bloggers invariably compare the
versions and realize we change the China setting just to pacify the
market.”109
The leaked emails underscore a common practice, albeit a reluctant
one, by the CAMP sectors eager to maintain or enter the expansive
Chinese market: self-censorship. However, acts of self-censorship are
rarely communicated publicly. The grim reality is that the frequency and
scope of self-censorship by academics, publishers, and media content
creators are unquantifiable. If there is no direct or indirect communicated
exchange of an offer, payment, or the giving of “anything of value” to a
foreign official to obtain business, there is no bribe and no violation of
the FCPA. For example, if a U.S. film company, on their own accord,
removed scenes from a movie addressing the CCP’s hardline response to
pro-democracy protestors in Hong Kong—even though the company is
aware such content is disfavored by the CCP—in order to secure
distribution in the Chinese market, the FCPA is likely inapplicable. Selfcensorship is beyond the reach of the FCPA, but its detrimental effect is
108. Clare Baldwin & Kristina Cooke, How Sony Sanitized Adam Sandler Movie to Please
Chinese Censors, REUTERS (July 24, 2015, 10:07 AM), https://www.reuters.com/article/us- chinafilm-specialreport/special-report-how-sony-sanitized-adam-sandler-movie-to-please-chinesecensors-idUKKCN0PY1OJ20150724.
109. Id.
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that certain topics, themes, and narratives are either promoted to appease
foreign officials or avoided altogether. As a byproduct of the CCP’s
strategic use of economic statecraft to influence political messaging, the
growing practice of self-censorship poses not only a significant
regulatory challenge to combat extraterritorial censorship, but also poses
a serious threat to global information flows and democratic institutions.
CONCLUSION
In June 2021, Congress introduced legislation to monitor and report
on China’s censorship strategies. The bill to establish the China
Censorship Monitor and Action Group (CCMAG), calls for the President
to establish an interagency task force to develop a federal strategy to
monitor and address censorship and intimation effects by the Chinese
government.110 Like the PFCAA, the proposed legislation reiterates the
serious threat posed by the CCP’s strategic use of economic statecraft to
shape global political discourse, and it also signals the need to develop
effective action plans to combat the scourge of extraterritorial censorship.
The proposed PFCAA and existing federal mechanisms like the FARA
and FCPA offer potential tools to address extraterritorial influence on
political speech, but they are imperfect, unproven, and are shadowed by
concerns with their enforcement under the First Amendment. The
analysis of these legal mechanisms provided above highlights the current
regulatory challenges and the need for more legislation like the CCMAG,
in order to scrutinize the CCP’s statecraft methods and develop effective
strategies to address its manipulation of global political narratives.

110. H.R. 3695, 117th Cong. § 1 (2021).

DAN SNYDER & THE FOUNDATION OF A FORCED TEAM
SALE IN SPORTS
Dan Lust, Esq.*
Hunter Bedard: What role does the commissioner of a professional
sports league play when owner misconduct occurs?
Dan Lust:
The biggest misconception concerning conduct enforcement in
professional sports leagues is that the commissioner of the league has the
authority to unilaterally remove an owner. That is not the case.
However, the commissioner can and should use their role to influence
others to take the matter to a formal vote among the other owners. For
example, in the NFL, the league must put the removal of an owner to a
vote, requiring a three-fourths affirmative vote by all owners who vote
on it.1 But even then, in most cases, that is not going to be the death vow.
Specifically, in football, an owner in the National Football League (NFL)
is going to have the ability to provide evidence and put it on a case to
defend themselves. 2
With respect to the calling of a vote concerning recent owner
misconduct in the NFL, it could have happened at the recent owner’s
meeting in New York, where all the owners and representatives were
present. But my understanding is that the actual voting process can
happen over the phone, an impromptu meeting can be called, and votes
can be taken at that time. It is not as if the owners are required to wait for
next year’s owner’s meeting. Concerning time, the vote to terminate an
owner’s rights can happen relatively quick, after the charge and a timely
response are filed.
People, I think incorrectly, point at Roger Goodell and say that he
should kick Dan Snyder out of the NFL or that Adam Silver should have
kicked Donald Sterling out of the National Basketball Association
(NBA), but that’s not within the commissioner’s power. A commissioner
has the power to influence other owners to put a termination to a vote, but
that’s never going to be unilaterally within his control.

* Sports attorney at Moritt Hock & Hamroff who is heard across ESPN, CBS & FOX
Sports. Professor at New York Law School and the Host of Conduct Detrimental.
1. CONSTITUTION AND BYLAWS OF THE NATIONAL FOOTBALL LEAGUE § 3.8 (2006).
2. Id. § 6.5(G).
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Hunter Bedard: At the center of owner misconduct in professional
sports is Dan Snyder of the Washington Commanders. Can you give the
readers a breakdown of that situation?
Dan Lust:
In July 2020, lawyer Beth Wilkinson started her investigation of Dan
Snyder and the Washington Commanders. That investigation was
brought on by a report published by the Washington Post. Then, the bulk
of the investigation was focused on allegations made by former
employees concerning a toxic workplace environment, workplace
harassment, and lack of sufficient human resources. Generally, you can
call this an allegation of a lack of institutional control. This first
investigation went on for about fifteen months until October 2021.
The findings of the Beth Wilkinson investigation were kept under
wraps for the most part. There was no comprehensive written report
issued like one that might rival those commissioned for the NFL’s
“deflate-gate” investigation of Tom Brady and the New England Patriots
or Major League Baseball’s Mitchell Report on the prevalence of steroid
use. It was lacking in substance, and nobody knew what Dan Snyder, or
the Washington Commanders organization, was found to have done
wrong. We have some indications of some of the allegations but not all
of them. The lack of transparency provided to the public following the
Beth Wilkinson investigation was generally criticized as the NFL trying
to protect Dan Snyder and themselves by not releasing this report.
What we do know is that Dan Snyder and the organization were fined
ten million dollars. Reportedly, again there’s no writing on this, that Dan
Snyder was told to stay away from the day-to-day handling and
operations of the team for an undisclosed period. In the weeks and months
that followed these punishments, Dan Snyder’s wife, Tanya Snyder,
became the face of the organization. The general sentiment was that
people were unhappy with the overall lack of transparency provided by
the NFL and the ten-million-dollar fine, which is a lot of money, but not
a lot to someone worth billions upon billions of dollars.
What happened in the wake of that punishment was that these former
employees, largely former female employees, started speaking up. They
said that this punishment was not enough and that the world needed to
know what was going on in Washington. Those comments eventually
made their way to various politicians within the District of Columbia,
Maryland, and Virginia (the DMV) area. Among those were national
politicians working in Congress who were eventually able to call a
meeting of the House Committee on Oversight and Reform (House
Oversight Committee) to investigate the toxic workplace and workplace
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harassment allegations regarding the organization, with hearings to
follow.
Between October 2021 and June 2022, when the hearings would
ultimately take place, these improprieties came on the radar of the House
Oversight Committee, and they started to conduct discovery concerning
these former Commanders’ employees. Interviews were conducted
behind the scenes, though some of the former employees were scared to
speak to investigators for fear of violating various non-disclosure
agreements they had signed. Around this same time, and stemming from
the interviewing process by Congress, it was publicized that Dan Snyder
had his own separate sexual assault allegation directly between him and
a former employee. The allegation was that Dan Snyder had an
inappropriate incident with a former employee and that he paid her a
certain amount of money to remain silent.
Through reporting by the Washington Post and the efforts of
Congress, an additional allegation was made public claiming that Dan
Snyder was hiring attorneys to run interference on both Congress’ efforts
and the Beth Wilkinson report that had since come out. So, it was
apparent that Dan Snyder was not going down quietly and that he was
allegedly using intimidation tactics to steer the story and certain
witnesses. Those allegations have since been denied by Dan Snyder, but
not before they were brought to the attention of Roger Goodell and placed
on the record during the June 2022 hearings. Roger Goodell would go on
to confirm his commissioner power under the NFL Constitution and
Bylaws, testifying that he does not have the unilateral authority to remove
Dan Snyder as the owner of the team.
Following that testimony, Congress then shifted its efforts to get Dan
Snyder to appear and testify. He ultimately did testify for upwards of ten
hours via remote software. The transcript has never been released. There
is no video as to what happened, but we do know he provided some sort
of testimony. Congress has not issued any type of written report or
finding concerning the Snyder testimony, so it is still unclear as to what
was said. Whether he pled the Fifth Amendment and exercised his right
against self-incrimination or answered the questions asked is uncertain.
In June 2022, and throughout the House Oversight Committee’s
investigation, Roger Goodell essentially had Dan Snyder’s back. He did
not condemn Snyder like Adam Silver did Donald Sterling, he did not say
that Snyder was banned for life. Goodell essentially defended Snyder at
every turn and refused to throw Snyder under the bus. Fast forward to
October 13, 2022, when ESPN released its investigative findings.
Seemingly going one step further concerning Snyder’s intimidation
tactics, ESPN’s report found that Snyder was trying to dig up “dirt” on
other owners and commissioner Roger Goodell. In theory, to leverage
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owners and prevent them from voting against him concerning any type of
vote to oust him.
Following the ESPN report, owners’ meetings were held on October
18, 2022. During the meetings, Jim Irsay, the owner of the Indianapolis
Colts, was very candid and essentially said that the owners are waiting
for the second investigation into Snyder and the Commanders’
organization to be completed. Adding that they likely do have the
required three-fourths vote to oust Snyder from the league.
The second investigative report that Irsay was referencing is a report
that is currently being conducted by Mary Jo White, which is now nine
months into its onset and that seems to be the tipping point. If and when
that report is released to the public, we will see Snyder’s alleged
wrongdoings. You can likely assume that report would include
allegations pertaining to consumer fraud, issues with ticket availability,
and allegations of underreporting team revenue, in addition to the sexual
assault charges. Additionally, Snyder was directly implicated in other
allegations within the organization of voyeurism with the team
cheerleaders. This second report seems to be the final domino that all
other owners are watching fall.
Hunter Bedard: There was another big domino that recently fell in the
Dan Snyder situation. Could you break that down for the audience?
Dan Lust:
It has been reported that the United States Attorney General’s office
in the Eastern District of Virginia has opened a criminal investigation into
the Washington Commanders for allegations of financial improprieties.
Specifically, the team misreported revenue to the league and engaged in
consumer fraud by holding back millions of dollars in season ticket
deposits that were otherwise meant for customers.
There may be additional allegations that Congress has advised the
United States Attorney General’s office about, but we just know for the
time being that these are financial-based improprieties. Why that’s
relevant to a potential sale is obvious if someone’s going to be buying
into the team, you buy into the profits, but you also buy into debts and
liabilities. So, from a financial standpoint, this might impact the dollars
it can be sold for, number one. But in another sense, these investigations
could outlast a potential sale—these investigations and criminal
prosecutions take a year and a half, two years, two and a half years, or
maybe longer—and if a team is sold sometimes, you can do that in six
months.
So, whoever is buying into the team now and doing their due
diligence, they’re going to see these aren’t just state-based investigations
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that the State Attorney Generals and the DMV are conducting. They now
also reach the federal level. We’re not sure if it’s an SEC issue or an IRS
issue, but it’s very problematic if four different governmental entities are
actively investigating your organization at the same time.
On the same day that this federal criminal investigation was
announced, Dan Snyder announced that he’s hired Bank of America to
consider the potential sale of the Washington Commanders. In that
reporting, it’s unclear if Snyder is going to sell one hundred percent of
the team, or some amount representing a majority interest but not the
whole team, or even a minority interest. Snyder purchased one hundred
percent of the team and bought out his minority partners within the last
year.
He could just be selling those minority shares back as someone that’s
cash-strapped because he wants to start financing the new stadium. He
might be selling as much of the team as necessary to finance the stadium,
so not necessarily one hundred percent of the team. But certainly, the
timing of these state and federal investigations and this announcement are
conspicuous. If you wanted to say these two things were causally related,
that wouldn’t be so far-fetched.
Hunter Bedard: What is the advantage for Dan Snyder if he voluntarily
decides to sell?
Dan Lust:
If Snyder doesn’t agree to voluntarily sell and he goes through the
NFL mechanism of a forced sale, he will have to sell one hundred percent
of the team, he can’t maintain any share of it. If he voluntarily sells,
there’s the option where he might be able to maintain five percent, ten
percent, forty percent, maybe seventy percent of the team where he’s only
selling thirty percent. So, those questions and the ability to maintain some
percentage are probably why he would voluntarily sell. Ultimately, if Dan
Snyder is going to sell, he will want to dictate the terms of it. He may not
want someone with a high profile like Jeff Bezos or Jay-Z to buy the
team. He may want someone with a lower profile that doesn’t want a
controlling interest in the team.
Hunter Bedard: Can you expand on why Dan Snyder would consider
selling less than one hundred percent of the Washington Commanders?
Dan Lust:
Part of the reason that the team is not as profitable as it should be is
that the stadium is not a state-of-the-art facility. Owners would like
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Snyder to upgrade the stadium in terms of seating capacity and amenities
because at the end of the day the NFL is a system of revenue sharing. The
NFL owners will only make as much as the least profitable team will
make. Snyder has been trying to get public financing to help his efforts
to build a stadium. Because of all these state and federal investigations
and congressional inquiries, the local politicians at the state level have
been getting letters from their constituents telling them that they don’t
want any public money to fund the stadium. They don’t want the
Washington Commanders, while they’re owned by Dan Snyder, to be in
their state.
Snyder is in a position where he needs to privately fund the stadium.
In theory, say you sell forty percent of the team, and the team is worth
five billion, or six billion, or eight billion, that’s a lot of money. That’s
another reason why Snyder might not be so inclined to sell all of it, he
might just sell a portion to help privately fund the stadium.
The interesting issue is whether somebody would want to buy forty
percent of the team. You would still be attached to Snyder, so you would
probably only attract the Jeff Bezos’ and Jay-Z’s of the world if they are
buying a controlling interest. If you buy a minority interest in the team,
yes you can tell people you’re a minority owner, but in the history of
sports, the minority owners of the team don’t have that much control or
say over what is going on in the day-to-day handling of the team. You’re
holding an asset that is going to appreciate 3, 4, 5 times, but in terms of
controlling share, you’re not doing much. If someone like Jeff Bezos
comes in who is worth over 100 billion dollars, you’d hope that that
individual was in control of the team so that they could put their money
into the team.
Hunter Bedard: You mentioned due diligence by potential purchasers,
would that include their investigation? Are they going to be saddled with
whatever damages are assessed civilly if there are federal indictments
after the sale, or would the sale not happen until all this ends?
Dan Lust:
I think a lot of the money would be held in escrow and they should try
to wait as long as they possibly could for the resolution of these
investigations. Some of these investigations could take, potentially,
years. I think the best possible route is to somehow carve out
indemnification and carve out potential liabilities so that it doesn’t fall on
the new owners’ hands and potentially affect the value of the franchise.
Similar to when the Rams moved from St. Louis to Los Angeles, you
have litigation related to the move but had this indemnification clause
that was in theory designed to protect the other owners. Kroenke was
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going to step up and protect them. In our recent NFL sports history, you
can have a scenario where Dan Snyder agrees to sell the team and in
theory, he could protect the new owners from any type of liability that the
team would face. Again, if Snyder is controlling the sale, and there’s no
shortage of big-name suitors that have been linked to a potential sale,
maybe someone’s going to want to cave. They’ll say, “you know what, I
just like the team, we’ll deal with the indemnification difficulties later.”
The season ticket money that is alleged to have been wrongfully held
by the Washington Commanders is in the seven figures. Potentially, you
have tax issues and could have issues for not paying your taxes for a
certain amount of years. How much is that going to be? Is it going to be
a billion dollars, a hundred million dollars? You might have some owner
that waives everything and opens the books to look at the true debts and
liabilities. If they’re really trying to put up an aggressive bid to try and
win the team because they don’t go up for sale very often in the NFL,
maybe someone is going to excuse Dan from those liabilities and not
attempt any carve-outs. There are creative options here, but I think that’s
one of the reasons why Snyder elected to try to sell on his own, to try and
control the terms of the sale as best as possible.
Hunter Bedard: Can you describe the NFL’s procedure, whether formal
or informal, for removing an owner?
Dan Lust:
In terms of the NFL, there are absolute formalities to the system
regarding ownership termination. Maybe to the surprise of some, there is
a written charge that either Roger Goodell or the League Executive
Committee would have to file. Dan Snyder would have fifteen days to
file a written answer or otherwise respond to those formal charges. After
that, there is a proceeding held that resembles a mini-trial, replete with
Dan Snyder hiring counsel and submitting evidence, which again
emphasizes the formality of the system in place.
This will come as a surprise to a lot of people because no league has
ever gotten that far into the ownership termination process. There was a
lot of attention paid to the congressional hearings with Roger Goodell
and, specifically, questions pertaining to the sale of an NFL franchise.
That line of questioning may have been a precursor to an upcoming minitrial where the fate of a franchise is up for debate. It’s unlike anything we
have ever seen in sports.
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Hunter Bedard: In the NFL, a 75% vote is required by NFL owners to
force a particular owner to sell that owner’s team. Keeping the Dan
Snyder situation in mind, what are your thoughts on this requirement?
Dan Lust:
The NFL’s code of conduct holds players, executives, and owners to
the same standards—that you can’t commit conduct detrimental to the
interests of the League. In previous comments by owners and
commissioner Goodell, they aim to hold owners to that standard and it is
not, in theory, different from what the players have to follow.
Interestingly, there’s no voting process for teams when a player receives
a suspension. There seems to be one person making that decision
somewhere in NFL Headquarters.
I don’t know if there is anything wrong with the 75% requirement and
I guess we will see since that number has never been tested. For example,
if twenty-four owners want Snyder to sell the team but the formal vote
does not pass, I think there would be a lot of people calling for that
percentage to be reduced. Twenty-four sounds like a lot, that’s threefourths of the league. In the event that three-fourths of the League owners
wants an owner out and the entire fanbase in a particular jurisdiction (here
in the DMV area, wants the owner out), twenty-four seems like a lot of
votes to have secured. Maybe the requirement should be a majority vote.
Maybe it should be a lower threshold. I could see that number changing
but I’m not sure how many owners (other than Dan Snyder) are hoping
that that number is higher.
Hunter Bedard: The NFL personal conduct policy states: “Ownership
and club or league management have traditionally been held to a higher
standard and will be subject to more significant discipline when
violations of the personal conduct policy occur.”
The policy goes on to say that the commissioner has the power to
discipline players for various violations of that policy. A few short
months ago when Roger Goodell was testifying before congress, he
claimed that “I do not have the authority to remove him” when referring
to Dan Snyder. What do you make of this policy and what Goodell had
to say in front of Congress?
Dan Lust:
The application of the phrase “higher standard” is somewhat tricky
when applied to NFL owners. Certain owners had troublesome
allegations that have not been punished at all and others have allegations
we will never know about because the NFL likely does not want us to
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know about them. Meanwhile, for players, there seems to be a very wide
range of instances where players are fined or suspended for something
that may be an owner would not be punished for. It seems to call into
question whether the NFL would truly hold that “higher standard”
language in practice.
If a player, for example, was accused of sexually assaulting
somebody, that player might not be a member of the NFL anymore. They
might get kicked out. You can take the example of Matt Araiza, the punter
for the Buffalo Bills; he had one very serious allegation against him and
immediately he is out of the League. Or you take a guy like Ray Rice who
had an allegation of domestic violence and, despite being a very talented
player, suddenly he was no longer in the NFL. Concerning the allegations
about Dan Snyder—and by and large, these are still allegations until a
court of law or maybe the NFL’s court finds that these occurred with
some level of credibility—it is established that the offenses Snyder is
accused of would be nearly criminal acts that would likely result in a
player no longer playing in the NFL. Because the NFL does not seem to
be practicing what they preach regarding the “higher standard” language,
the NFL is in a tough place from a public relations standpoint.
Applying that language to the Robert Kraft scenario, you had an NFL
team owner that was accused of committing a charge resembling
prostitution which, if that happened to an NFL player would probably
result in some form of discipline. Robert Kraft was not given any type of
discipline as far as the public knows about that incident. We do not hear
about owner punishments that frequently. Ultimately, the NFL team
owners somewhat control the narrative of news that comes out
concerning the League. One would hope that if a “higher standard” was
really the goal, then team owners would be pushing for a higher degree
of transparency, but that does not seem to be the case.
Hunter Bedard: What influence, if any, do fans have when it comes to
owner misconduct?
Dan Lust:
In one sense, fans really have no power. The NFL is not a public
institution where they can demand some type of Freedom of Information
Act request to get some information from the League about closed-door
meetings. That’s not something they have. With respect to the
Washington situation, it became very clear that fans were influencing the
politician’s efforts regarding the congressional investigation. That
influence is ineffective unless there is a groundswell in the public that the
NFL was not doing enough. That is the power of the fans. The fans were
not okay with the inadequacy of the NFL’s response to the first report by
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Beth Wilkinson and demanded more action. Some of that was from
former employees, and some of that was from fans of the organization.
Certainly, members of the public made their voices heard and Congress
thought it was important enough to act on it.
The second part, that I find to be fascinating, is the recent allegation
concerning Dan Snyder about consumer fraud and the availability of
certain tickets. If true, that could represent a state-based consumer fraud
charge in any state that was impacted. Certainly, the fans voicing their
displeasure with these alleged illegal acts is going to raise the concern of
the attorney general.
As a third tier, Dan Snyder has been trying to get a new stadium deal
done for some time. In the local DMV area, states were competing for the
right to bid and use public money to help finance the rebuilding of a
stadium for the Washington Commanders. As a result of all these
allegations, constituents were writing letters to their local politicians
objecting to any use of public funds for the Commanders. Combined,
these three factors have had a very significant impact on Snyder and his
controlling hold on the organization. According to one anonymous NFL
team owner, Snyder’s inability to get a stadium is certainly impacting his
standing within the League. Fans certainly can have an impact and they
have on Dan Snyder.
Hunter Bedard: What influence, if any, do players have when it comes
to owner misconduct?
Dan Lust:
They say that winning cures everything and, unfortunately, that is true
with certain situations in sports history regardless of what’s going on
behind the scenes. If there are championships, then people tend to look
the other way. With respect to players, as we’ve seen with Washington,
they seemingly could not land marquee-free agents for some time. Is that
because of the Dan Snyder allegations? It remains unclear, but
Washington has remained without a premiere quarterback for nearly
thirty years.
Historically, the motive for players not flocking to Washington is
unclear, but players can make a significant difference by choosing not to
sign with a particular organization. If ugly allegations about a team’s
owner are compounded by that team not performing well from a revenue
standpoint, that lends itself to a perfect storm where it is understandable
that an owner may be put on the chopping block. That is kind of what is
happening here. The Washington team is performing poorly because of
internal mismanagement, to be sure, but these issues are magnified by
their ability to patch on-field performance holes with quality-free agents.
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These two major driving forces seem to have gotten us where we are
today.
Hunter Bedard: Based on the different potential outcomes of the Snyder
situation, what different ways do you think the NFL will adapt its owner
misconduct policy and oversight?
Dan Lust:
For many years, the NFL has not provided a level of transparency to
certain investigations pertaining to owners. What has changed in even the
last year or so is that the public’s outcry for transparency has changed the
protocol for various professional sports leagues. Robert Sarver, the owner
of the Phoenix Suns, faced allegations of misogynistic and racist
comments. The NBA, in trying to figure out how to deal with Sarver,
issued a nearly fifty-page comprehensive report that showed the extent of
the work done by the NBA to find out what truly happened. The issued
punishment was a one-year suspension from the League.
Shortly thereafter, the NFL had their first issuance of owner
punishment following allegations leveled against Miami Dolphins owner,
Stephen Ross. Ross was accused of bribing a coach to lose games and
trade tampering in an attempt to land Tom Brady and Sean Payton who
at the time were employed by other organizations. Even that report—
which was issued after the first Beth Wilkinson report—was a written
report and spoke openly about what was being investigated, what
information was and was not verified by investigators, and provided a
level of transparency we had not seen regarding owner allegations in the
past.
Moving forward, the trend line strongly predicts we are going to get
another level of transparency when it comes to Snyder in this do-over
report. The public was just not happy with the NFL’s handling the first
time around and the NFL does not seem inclined to want to blindly
protect Snyder without letting the public weigh in on the allegations and
the findings. I think that’s the next level. You’re going to continue to see
leagues move closer to that “higher standard” of accountability.
Hunter Bedard: What impact, if any, will these allegations have on the
Human Resource (HR) departments across different organizations in
sports?
Dan Lust:
Part of the allegations with respect to the Washington Commanders
investigation and the Phoenix Suns investigation is that HR was not doing
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their job and that people were being protected within the organization
despite claims being made against them. That was also the case in the
recent report released which discussed similar issues within the National
Women’s Soccer League (NWSL). The coaches were being protected
despite allegations being made against them. At least concerning the
NWSL, some teams indicated players did not have a clear way to report
HR-type allegations. I think we are going to start seeing more examples
in the sports sphere where people are punished for normal HR violations.
On one end of the spectrum, you can punch a teammate in the face
without being suspended or cut from the team. If that were to happen in
any other workplace environment, there would be an unquestionable HR
violation and HR-type discussion. On the other end, you could have
allegations of an inappropriate relationship between a player and a coach
or between different staffers in a particular department and for many,
many years the power dynamic in sports led to those being underreported
or not dealt with. Now, with the public paying very close attention to
these issues, especially in the social media era—making it much easier
for both fans’ and players’ voices to be heard—teams are getting smart
about addressing these issues head-on. For example, the recent news of
the Detroit Pistons placing their assistant GM, Rob Murphy, on leave
pending the results of an investigation may not have happened even ten
years ago. Certainly, we are moving in the right direction.
Hunter Bedard: How does the impact of increasing franchise valuations
impact someone like Dan Snyder or another owner who might find
themselves in a similar situation?
Dan Lust:
That is the question I think no one knows the answer to. The Denver
Broncos were just sold for 4.65 billion dollars. Compare that sale to the
potential of a team like Washington which sits in a major media market.
You can expect the Commanders to fetch at least that amount, as I
mentioned earlier that recent reports point to an 8 billion dollar
evaluation.
To put it another way, there is a literal pot of gold waiting on the other
side of this for Dan Snyder. If Dan Snyder did not own a professional
sports team and he was an executive of any other type of company, there
would be much less attention paid to his personal issues. There would
certainly not be a congressional hearing concerned with what he is doing
in his private life or how he runs his organization if it was not a sports
team. The question is what incentive Dan Snyder has to fight and beat
this thing. Because if he wins and successfully defends the allegations, he
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keeps his team but will continue to get more backlash from fans and the
public. It seems to be a scenario of scorched earth.
If Dan Snyder decides not to sell and continues to defend himself, then
he is only making the team more of a distressed asset. There is no shortage
of suitors for any one of only thirty-two NFL teams. There are certainly
more than thirty-two billionaires in the world. Arguably the most enticing
benefit of being an NFL team owner is not that the asset is exclusive, it
is that the team keeps doubling in value every couple of years. Again,
there is undoubtedly a long line of people willing to buy Snyder out, the
question is whether he wants to hold on to his asset indefinitely. It is
unclear why Snyder would want to hold on and be a punching bag unless
he just does not care what the public says and is okay dragging the NFL
through the mud. That may be the NFL’s greatest fear here, that Snyder
decides not to sell and remains content riding this out for as long as it
needs to go, past the point of no return.

CHILDREN IN THE ENTERTAINMENT INDUSTRY: THE RIGHT
TO CHILDHOOD. AN ANALYSIS OF FEDERAL LAWS
REGARDING MENTAL HEALTH & MINORS IN THE
ENTERTAINMENT INDUSTRY.
Alyssa J. Rodriguez*
Abstract
Society has simply accepted the entertainment industry as it is and has
blamed former minor actors for their alcohol addiction, anxiety,
depression, PTSD, and/or their lack of education that stems from their
childhood. Society humanizes former minor actors and actresses in
articles like, “Where Are They Now” or “10 Shocking Ways These Child
Stars Died,” and uses their stories as entertaining reads and clickbait.
Society has coined terms such as “toddler-to-trainwreck” that censors the
harm happening behind the scenes, manicuring aspirational lifestyles and
outcomes, and then watches young lives tragically implode.
Unfortunately, many think that federal labor laws provide adequate
protection for all minors, but the truth is that minors in the industry are
entirely exempted from the Fair Labor Standards Act. The Act affords
protection to minors in a way that reflects its era throughout the Industrial
Revolution’s rise of factories and high demand for workers. The Act did
not anticipate the growth in entertainment mediums that consume our
society today. Consequently, this focus on “hazardous” and “dangerous”
occupations in 1938 left gaps in child labor laws regarding employment
scenarios that were not as obviously dangerous at the time of enactment.
Over the years, as technology and society have evolved, so have child
labor practices and the risks associated with their employment. The
current lack of evolvement of federal legislation creates an overarching
issue and a “tug-of-war” among states to balance protecting minors’ best
interests with legislatures’ economic priority of maintaining the revenue
from the entertainment industry. This Note presents an overview of what
is missing from the pipeline narrative and incorporates clear action plans
for federal intervention, long-term prevention in the industry, and
accountability from studios, agencies, and guardians.
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INTRODUCTION
On cue, I perform the scene. This morning, I’m being
kidnapped and raped. Ending in the fetal position under a
chair with my body frozen in fear, I stand up, wipe my tears,
and thank the stranger for the opportunity. I walk to the car
ruminating over my performance, comparing my screams to
the other kids’ I heard from the waiting room. On the spot, I
manually alter my mood, personality, and outfit so I can win
over a new stranger with a camcorder. I need to outperform
900 other candidates. Suddenly, I’m “Smiling Girl #437.”1
At the age of six years old, Allyson Stoner started her career as an
actress performing in television series, films, and music videos.
Throughout her career, she worked on over 200 projects across networks
1. Allyson Stoner, Allyson Stoner Pens Eye-Opening Op-Ed on ‘Harrowing’ Childhood
Stardom: ‘Revisit the Script,’ PEOPLE (Apr. 7, 2021, 12:00 PM), https://people.com/music/
allyson-stoner-pens-op-ed-on-childhood-stardom-labor/ [https://perma.cc/Y8KG-UV87] [hereinafter
Stoner Op-Ed].
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and genres, wearing multiple hats and personalities.2 After “traversing
extreme peaks and valleys of global fame, hidden medical
hospitalizations, artistic milestones, rapid adultification, and multilayered abuse,” Allyson revisited her past career in a personal op-ed titled
“The Toddler to Trainwreck Industrial Complex.”3 Her op-ed addresses
the impacts of child labor and the notorious effects it has on minors
physically, emotionally, and mentally in the entertainment industry.
Allyson Stoner sought the same attention she received as a young pop
star featured on Camp Rock, Cheaper by the Dozen, The Suite Life of
Zack & Cody, The Final Jam, and the Step-Up franchise. But years later,
Allyson sought to turn the attention to discuss how the entertainment
industry can change the worst aspects of growing up in the spotlight and
can return the right to childhood to young actresses.4 The spotlight cast
on minors in the industry is now being forced back on the entertainment
industry by raising doubts about the inadequacy of existing labor laws for
children within the industry.
Unfortunately, Allyson Stoner was not the first or the last actress that
had to film rape scenes, scenes portraying pedophilia, or scenes of sexual
abuse. In 1996, Bastard Out of Carolina was released with multiple
scenes of pedophilia and sexual abuse scenes involving minors. Ron
Eldard played the character “Glen,” a grown 5’10 man who aggressively
grabbed actress Jena Malone playing “Bone” an 11-year-old little girl.
The scene began with Glen grabbing Bone by the face stating, “I will kill
you” and “I will break your neck.” Glen proceeded to kiss the minor on
her lips while moaning.5 11-year-old Bone then attempted to run away
and begged Glen to “let [her] go.” As Bone ran into another room, Glen
swung at her.6 Glen then aggressively ripped open Bone’s top and acted
as if he was raping her while she cried.7 The horrific scene continued as
Glen moaned and screamed in Glen’s face, “You’re going to say no to
me?” “This time she [kicked] and [screamed]; her mouth [became]
bloody; it [was] excruciating to watch.”8
Unfortunately, after all these horrific scenes, Bastard Out of Carolina
was nominated for over seventeen awards in 1997.9 Specifically, 11-yearold Jena Malone was nominated for the “Cable ACE Awards: Actress in
2. Allyson Stoner, About Allyson Stoner, ALLYSON STONER, https://www.allyson
stoner.com/about [https://perma.cc/W54G-K8FC].
3. Stoner Op-Ed, supra note 1.
4. See generally Stoner Op-Ed, supra note 1.
5. BASTARD OUT OF CAROLINA (Showtime Networks 1996).
6. Id.
7. Id.
8. Caryn James, A Child Abused, Body and Soul, N.Y. TIMES (Dec. 14, 1996),
https://www.nytimes.com/1996/12/14/arts/a-child-abused-body-and-soul.html [https://perma.cc/
2KQK-HPY2].
9. BASTARD OUT OF CAROLINA, supra note 5.
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a Movie or Miniseries” and “Film Independent Spirit Awards: Best Debut
Performance.”10 Lastly, the most terrifying award of them all, Jena was
nominated for “YoungStar Awards: Best Performance by a Young
Actress in a Made for TV Movie.”11 These scenes remain active and
easily accessible online, while Jena is now 37 years old.
In 2007, Hounddog was released as an American “coming-of-age”
drama film and premiered at Sundance, the top U.S. film festival for
movies. Dakota Fanning played the role of Lewellen, a troubled 12-yearold girl from the American South in the 1960s who found solace from an
abusive life through blues music.12 Lewellen was a free-spirited young
girl with an obsession with Elvis Presley. 12-year-old Lewellen was
raised with little supervision from her abusive father, absent mother, and
alcoholic grandmother.13 The controversial scene began when Lewellen
was told that if she danced to Elvis Presley while naked in an abandoned
barn, the teenage milkman would give her tickets to his next upcoming
concert.14 Lewellen proceeded to hesitantly dance for the milkman, and
then asked for the ticket. The milkman then began unbuckling his pants
as he slowly approached her.15 The teenage milkman then pushed
Lewellen to the ground.16 In the dark light scene, only Lewellen’s crying
face, neck, shoulders, hand and foot appeared onscreen, and much of the
rape was depicted in darkness with only the sound of Lewellen’s
screams.17
The writer and director Deborah Kampmeir received a storm of
complaints before the festival from groups concerned about a scene
where a 12-year-old girl was raped by a teenage boy.18 The New Yorkbased Catholic League called for a federal probe to determine if the child
pornography law was violated because Dakota Fanning, like Lewellen,
was only 12 years old.19 Even before the first screening, Christian film
10. Bastard Out of Carolina Awards, IMDB, https://www.imdb.com/title/tt0115633/
awards/ [https://perma.cc/7Q48-Q82S].
11. Id.
12. The Motion Picture Group, Inc. Co-Finances “Hound Dog”, A Feature Film Starring
Dakota Fanning, THE MOTION PICTURE GRP. (Sept. 12, 2006), https://web.archive.org/web/2006
1114055628/http://www.themotionpicturegroup.com/news_releases/09222006.html [https://perma
.cc/TQ6H-JJX5].
13. Film’s child rape scene causes stir, EAST VALLEY TRIB. (Oct. 7, 2011),
https://www.eastvalleytribune.com/get_out/films-child-rape-scene-causes-stir/article_3b2f687dbfbc-597c-930c-3b1dd160b534.html [https://perma.cc/JBF4-QLBG].
14. HOUNDDOG (Empire Film Group & Hannover House 2007).
15. Id.
16. Id.
17. Bob Tourtellotte, “Hounddog” opens at Sundance; dealmaking picks up, REUTERS (Jan.
23, 2007), https://www.reuters.com/article/us-sundance-hounddog/hounddog-opens-at-sundance
-dealmaking-picks-up-idUSN2349111720070123 [https://perma.cc/K73N-S83D].
18. Id.
19. Id.

CHILDREN IN THE ENTERTAINMENT INDUSTRY

2022]

81

critics decried Hounddog as child abuse, and Roman Catholic activist
Bon Donohue called for a boycott.20 Ted Baehr, chairman of the Christian
Film and Television Commission, claimed Hounddog broke federal
child-pornography law by producing scenes that “appear” to show minors
engaging in sexually explicit conduct.21
Director Deborah Kampmeir said she spoke with the minors and their
parents but didn’t go into great detail with the young actors about the
content.22 Kampmeir stated that she didn’t have to articulate to the minors
the psychological elements that were going on in this film. “I used images
to tell the story. I didn’t manipulate these children or explain to these
children what was going on.”23 These visceral portrayals of scenarios at
such a young age have been known to etch into the minor’s body memory
and compound with trauma occurring in real life behind closed doors.24
Unfortunately, very few resources exist to help minors unpack scenes,
both mentally and emotionally, and navigate the implications of a child’s
star-studded culture.25 These few examples bring us to confront how our
society has been awarding films that have minors participating in scenes
depicting sexual abuse at such detrimental, cognitive development stages
and how Congress has not implemented any uniform protection for these
minors within the industry.
I. CURRENT PROBLEM
The “toddler-to-trainwreck” pipeline is a notorious and thriving
industrial complex around children in the entertainment industry.26 The
toddler-to-trainwreck term “. . . is expertly constructed and bolted in place
by censoring the harm happening behind the scenes, manicuring
aspirational lifestyles and outcomes, and then watching young lives
tragically implode.”27 The damage behind the pipeline manifests as
physical and mental illness or as questionable behavior from the minor.
These behaviors then get projected and published by the public, where
society often points its finger at the minors as if they are the isolated
problem.
Child labor laws are designed to protect the most vulnerable members
of our workforce. Unfortunately, child labor in the entertainment industry

20.
21.
22.
23.
24.
25.
26.
27.

Film’s child rape scene causes stir, supra note 13.
Id.
Id.
Id.
See Stoner Op-Ed, supra note 1.
Id.
Id.
Id.

82

FLORIDA ENTERTAINMENT AND SPORTS LAW REVIEW

[Vol. II

is not regulated by federal law.28 This lack of federal implementation
leaves this issue to the state’s discretion on what protections (if any)
should be afforded to minor performers.29 This Note discusses our
nation’s approach to protecting minors in the entertainment industry by
leaving the decision to state legislators. This approach has created a “tugof-war” among state legislatures’ economic priority of maintaining the
revenue from the entertainment industry, by preventing such strict state
minor laws while pulling against their priority to protect minors. Many
states implement state legislation regarding education, hour limitations,
and employment permits, but not one state requires by state law the
responsibility to protect the mental health and long-term impacts on these
glorified minor performers. Allyson’s memories of her auditions for
scenes depicting sexual violence one minute and princess toy
commercials the next, demonstrate a real-life example of the emotional
toll this nation has failed to protect minors from.30
By analyzing the dangers behind states balancing their economic
priorities, there is an immense amount of pressure on Congress to
implement uniformity in the United States and amend the Fair Labor
Standards Act (FLSA).
Specifically, this Note will first explore the history of child labor laws
in the United States. While most modern-day discussions are prioritizing
the wild west of YouTube channels, this Note will remain committed to
protecting minors in the fictional realm of the entertainment industry in
hopes to strengthen our legal doctrines, address the root issue in our
nation, and amend our laws to evolve with modern society in hopes to
protect minors on all platforms. Modernizing our current federal
legislation could ultimately influence laws and regulations on YouTube,
TikTok, and the next platform that Congress and society may not
currently foresee. Next, this Note will review the exclusion of minors in
the entertainment industry under the FLSA. It will also provide a relevant
overview of individual states’ approaches to regulating minors in the
industry while emphasizing the need for nationwide uniformity.
Lastly, this Note will address why parental supervision for minors in
the entertainment industry is not sufficient and, when appropriate, will
provide suggestions for federal implementation and amendment
proposals to redefine “dangerous” and “hazardous” within current law.
28. See 29 C.F.R. § 570.125 (“Section 13(c) of the Act provides an exemption from the
child labor provisions for ‘any child employed as an actor or performer in motion pictures or
theatrical productions, or in radio or television productions.’”).
29. See generally Child Entertainment Laws As of January 1, 2022, U.S. DEP’T OF LAB.
(Jan. 1, 2022), https://www.dol.gov/agencies/whd/state/child-labor/entertainment [https://perma.
cc/MHW6-YZKQ] (Table of Child Entertainment Provisions and laws differentiated state by
state).
30. See Stoner Op-Ed, supra note 1.
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This Note will explore entertainment producers’ take on the mental health
and psychological well-being of their cast and crew while introducing
studies of mental health resources to promote awareness and the use of
studio teachers on set. Overall, the purpose of this Note is to raise
awareness of the issues that have arisen from the failure of Congress to
enact nationwide uniformity and protect minors from oppressive and
abusive labor recruitments.
II. THE HISTORICAL BACKGROUND OF CHILD LABOR LAWS
Child labor, or the use of children as servants and apprentices, has
been practiced throughout most of human history but reached a zenith
during the Industrial Revolution’s rise of factories and high demand for
workers.31 The Industrial Revolution’s urban factories and textile mills
ushered in a new mechanized age that altered the context and rhythm of
child labor.32 Throughout the Industrial Revolution, child labor consisted
of miserable working conditions that included crowded and unclean
factories, a lack of safety codes or legislation, and long hours.33 During
the Industrial Revolution’s high demand for workers, minors were the
ideal employees because they could be paid less, were often of smaller
stature to attend to more minute tasks, and were less likely to organize
and strike against their pitiable working conditions.34
Over time, cultural uncertainty grew over the proper role of minors in
an economic scheme.35 Limitations have emerged on the prerogatives of
parents to act contemporaneously to the best interests of the child in
matters such as child labor.36 Society’s perception changed overtime,
“Whereas children’s work in the eighteenth and early nineteenth
centuries had been an integral part of both the child’s education and the
family’s economy, by the twentieth century, child labor was increasingly
condemned as ‘commercialization’ of the ‘sacred’ child.”37 Child labor
laws became an issue of particular concern to Congress in the early
twentieth century.38 It was only when society presented pressure that
states began to respond by enacting child labor laws.39
31. Child Labor, HIST. (Aug. 24, 2022), https://www.history.com/topics/industrialrevolution/child-labor [https://perma.cc/NQM3-6QRG].
32. Barbara Bennett Woodhouse, “Who Owns the Child?”: Meyer and Pierce and the Child
as Property, 33 WM. & MARY L. REV. 995, 1059–61 (1992).
33. Child Labor, supra note 31.
34. Id.
35. Woodhouse, supra note 32, at 1060.
36. Hodgson v. Minnesota, 497 U.S. 417, 482–83 (1990).
37. Woodhouse, supra note 32, at 1060.
38. See Michael Schuman, History of Child Labor in the United States-Part 2: The Reform
Movement, MONTHLY LAB. REV. (Jan. 2017), https://www.bls.gov/opub/mlr/2017/article/historyof-child-labor-in-the-united-states-part-1.htm [https://perma.cc/C5CH-SNUK].
39. Id.
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The economics of price competition placed states that enacted stricter
reforms at a disadvantage to the states that initiated liberally construed
reforms. In 1906, while emphasizing the need for federal intervention,
Senator Beveridge noted that “[e]ven if in one or a dozen states good
child labor laws were still executed, the businessman in the good state
would be at a disadvantage to the businessman in the bad state.”40
Businesses in a state with more restrictive child labor laws have the
incentive to violate them to compete with neighboring businesses in states
where child labor is legal.41 Ultimately, reformers concurred that any
reform would need to be federal to be effective because employers who
conducted child labor could simply move to another state and play one
jurisdiction against another.42
Efforts to regulate or eliminate child labor became central to social
reform in the United States. The National Child Labor Committee led the
charge by using photography to show the poor conditions children were
working in.43 Initially, reformers, child-savers, trade unionists, and
religious leaders attempted to enact uniform protective child labor and
compulsory education laws in every state as an integral part to improve
society, but quickly became frustrated by opposition from the South.44
Educational reformers attempted to convince the public that a primary
school education was a necessity if the nation wanted to advance. 45 In
addition to education, “[r]eformers posited that the long hours of
premature toil and the deprivation of education caused a litany of health
problems” for these minors at such a young age.46
Children were also being harmed mentally through their lack of
opportunities for schooling. Symbolic of this was a petition organized by
mill operators that were brought to the South Carolina legislature. The
petition in opposition to child labor reforms was signed by 3,000 mill
employees and stated, “[w]e are not overworked, and are satisfied, and
only ask to be let alone.” An examination of the signatures indicated that
100 of the children were incapable of signing their names and could only
mark the petition with an “X.”47

40. Id.
41. Id.
42. See GERALD MAYER, CONG. RSCH. SERV., RL31501, CHILD LABOR IN AMERICA:
HISTORY, POLICY, AND LEGISLATIVE ISSUES (2013).
43. Child Labor, supra note 31.
44. See generally Woodhouse, supra note 32.
45. Schuman, supra note 38.
46. See generally Schuman, supra note 38.
47. WALTER I. TRATTNER, CRUSADE FOR THE CHILDREN: A HISTORY OF THE NATIONAL
CHILD LABOR COMMITTEE AND CHILD LABOR REFORM IN AMERICA 83 (1970).
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III. FEDERAL LAW
After years of reformers advocating for federal implementation and
uniformity among the states, the Fair Labor Standards Act of 1938 (FLSA
or the Act) became law in the summer of 1938 and was known as the law
that changed the American workplace employment culture.48 The FLSA
had a long road to passage. For years, the U.S. Supreme Court struck
down multiple attempts by state and federal officials to pass uniform laws
to eliminate child labor.49
The FLSA provides child workers enhanced federal protection.50 “The
FLSA generally prohibits the employment of children under eighteen in
any occupation detrimental to their well-being or health. In particular, the
Act forbids an employer from producing goods for commerce by utilizing
oppressive child labor.”51 Overall, the Act prohibits the employment of
“oppressive child labor” in the United States, which the Act defines—
with some exceptions—as the employment of youth under the age of
sixteen in any occupation or the employment of youth under 18 years old
in hazardous occupations.52 Further, the FLSA creates federal regulations
that every state has a child labor act and many municipal ordinances
regulate child labor.53
Today, all states have child labor laws, compulsory schooling
requirements, and other laws that govern children’s employment and
activities, but no state law may weaken any protection that’s provided in
the FLSA.54 To enforce the Act, the FLSA authorizes the Secretary of
Labor to conduct workplace inspections and investigations to determine
if oppressive child labor is present, to enforce the child labor provisions
by assessing civil money penalties, and to pursue action in federal court
against employers who violate the provisions.55 Unfortunately, federal
child labor enforcement has been “extraordinarily ineffectual.”56 The
Department of Labor (DOL) periodically conducts publicized
enforcement initiatives in a particular industry or a particular region, but
48. Peter Cole, The Law That Changed the American Workplace, TIME (June 24, 2016, 9:30
AM), https://time.com/4376857/flsa-history/ [https://perma.cc/YBN5-YB6J].
49. Schuman, supra note 38.
50. DOUGLAS, E. ABRAMS ET AL., CHILDREN AND THE LAW DOCTRINE, POLICY, AND
PRACTICE 876, 881 (7th ed. 2020).
51. Erica Siegal, When Parental Interference Goes Too Far: The Need for Adequate
Protection of Children Entertainers & Athletes, 18 CARDOZO ARTS & ENT. J. 427, 442 (2000).
52. SARAH DONOVAN & JON O. SHIMABUKRO, CONG. RSCH. SERV., RL R44548, THE FAIR
LABOR STANDARDS ACT (FLSA) CHILD LABOR PROVISIONS 1, 4 (2016).
53. ABRAMS ET AL., supra note 50, at 865.
54. DONOVAN & SHIMABUKRO, supra note 52, at 4.
55. Id.
56. Seymour Moskowitz, Malignant Indifference, Wages of Contemporary Child Labor, 57
OKLA. L. REV. 466, 470 (2004) (“The U.S. Department of Labor ‘underestimates the numbers of
illegally employed children and rarely initiates investigations of statutory violations.’”).
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the agency otherwise annually inspects only a small number of
workplaces by the FLSA.57
In addition to poor ineffectual enforcement, the FLSA excludes
certain occupations and work arrangements entirely from its coverage of
child labor provisions: children with a parental employer, newspaper
delivery persons, evergreen wreath producers, and child performers.58
Congress failed to address child employment in the entertainment
industry in the twentieth century but rather focused on dangerous and
hazardous occupations. The U.S. Department of Labor’s Entertainment
Industry Employment page specifically directs individuals to the state
department of labor for specific information concerning minors
employed as performers.
The FLSA exempts any minor within the entertainment industry from
its child labor provisions. Therefore, the FLSA rules that regulate a
minor’s total permitted work hours per day and during specific times do
not apply to minor actors or performers. Many states have taken their own
initiative to regulate the employment of minors in the entertainment
industry more strictly than the FLSA does.59
More specifically, section 13(c) of the Act provides an exemption
from the child labor provisions for “any child employed as an actor or
performer in motion pictures or theatrical productions, or in radio or
television productions.”60 The Act affords protection to minors in a way
that reflects its era, but the Act did not anticipate the growth in
entertainment mediums that impact our society today.61 The development
of the American film industry from the 1900s to the modern day has
created a new form of child employment that the FLSA was not designed
to protect at the time of implementation. Child labor protections in the
United States primarily focused on the dangers of hazardous occupations
that were widespread during the Industrial Age.62 The Department of
Labor has emphasized “[t]he youth employment provisions of the FLSA
were enacted to ensure that when young people work, the work does not
jeopardize their health, well-being or educational opportunities.”63

57. ABRAMS ET AL., supra note 50, at 881.
58. DONOVAN & SHIMABUKRO, supra note 52, at 4.
59. Entertainment Industry Employment, U.S. DEP’T OF LAB., https://www.dol.gov/general
/topic/youthlabor/entertainmentemployment [https://perma.cc/FN2J-M7LQ].
60. 29 C.F.R. § 570.125 (2021) (“The term “performer” used in this provision is obviously
more inclusive than the term “actor.”).
61. Amanda G. Riggio, The Small-er Screen: Youtube Vlogging and the Unequipped Child
Entertainment Labor Laws, 44 SEATTLE U. L. REV. 493, 499–500, 502 (2020).
62. Id. at 499.
63. Child Labor Provisions of the Fair Labor Standards Act (FLSA) for Nonagricultural
Occupations, U.S. DEP’T OF LAB., https://www.dol.gov/agencies/whd/fact-sheets/43-child-labornon-agriculture [https://perma.cc/WRT2-YLBG] (Dec. 2016).
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Consequently, this focus on “hazardous” and “dangerous”
occupations has left gaps in child labor laws regarding future child
employment scenarios that were not as obviously dangerous at the time
of enactment.64 In a generation consumed by media, any theatrical
employment falls beyond the scope of FLSA child labor requirements.
By exempting an entire class of minors employed in the entertainment
industry, the FLSA dangerously leaves a gap in minor protections that
must be filled to ensure “that when young people work, the work does
not jeopardize their health, well-being or educational opportunities.”65
Over the years, as technology and society have evolved, so have child
labor practices and the risks associated with their employment. The
current lack of evolvement of federal legislation creates an overarching
issue about protecting minors’ best interests. In this next section, we
compare the states who are taking the initiative to fill in the gap for
Congress to the states that have failed to implement any state protection
at all.
IV. STATE LAW
Congress authorized the FLSA without creating any special
legislation for minor performers and left the states free to provide their
legislation without the hindrance of federal preemption.66 Unfortunately,
many think that federal labor laws provide adequate protection for
children, but the truth is that this issue is dealt with at the state level.67
Most state governments have adopted provisions to protect minors in
the entertainment industry—the problem remains to what extent. In 1944,
the Supreme Court upheld Massachusetts’s police power to enact child
labor legislation pursuant to the state’s police power.68 The Supreme
Court emphasized that parental rights are not absolute and are subject to
reasonable regulation.69 A state may enact laws protecting the health,
safety, morals, and welfare of children pursuant to its police power if
there is a rational basis for the regulation to exist.70 But unfortunately,
states frequently are unwilling to take such advances alone for fear of
giving another state an advantage economically.71 This fear is rooted in
the history of the FLSA back in 1906 when Senator Beveridge advocated
64. Riggio, supra note 61, at 499.
65. Child Labor Provisions of the Fair Labor Standards Act (FLSA) for Nonagricultural
Occupations, supra note 63.
66. See Gerald Solk, Legal Rights and Obligations of Minors in the Entertainment Industry:
The California Approach, 4 J. JUV. L. 78, 80 (1980).
67. Duncan Crabtree-Ireland, Labor Law in the Entertainment Industry Supplemental
Payments, Intellectual Property Rights, and the Role of Unions, 31 ENT. & SPORTS L. 1, 7 (2015).
68. See Prince v. Massachusetts, 321 U.S. 158, 165, 167, 169 (1944).
69. Id. at 165.
70. Id.
71. See Schuman, supra note 38.
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for federal intervention because the businessman in the good state would
be at a disadvantage to the businessman in the bad state. 72 This
disadvantage has led to a tug-of-war among states’ laws to protect
minors’ mental health and overall well-being. This section will discuss
the distinct state laws of California and New York, in comparison to
Florida and fifteen other states with no state legislation regulating child
entertainment or requiring a minor to obtain a work permit.73
A. California Law
California is home to the entertainment industry and is known as the
movie-making city of the world. With this title, California has taken the
initiative to protect minors within the industry and has set examples for
other states to follow. California has had a significant impact on minors
performing both inside and outside their state.74 California has ensured
that minors that have entered into a contractual arrangement in the state
remain protected even outside of state territories by enforcing California
labor laws when a minor is taken to film in another state.75
In 1982, the increased awareness about minors’ working conditions in
the entertainment industry began after an on-set accident while filming
Twilight Zone: The Movie.76 Vic Morrow, age 53, Renee Chen, age 6, and
Myca Dihn Lee, age 7, were filming a Vietnam War battle scene early in
the morning when minors were not permitted to work under California
labor law.77 While filming, the special effects exploded onset and caused
the pilot to lose control of the low-flying helicopter and killed all three
victims.78 Ultimately, the production team was found responsible for
violating multiple labor laws which prompted the introduction of new
safety standards in the industry, stricter child actor laws, and harsher
penalties for violations.79
72. Id.
73. Child Entertainment Laws As of January 1, 2022, supra note 29.
74. CAL. CODE REGS. tit. 8, § 11756 (2022).
75. Id. (“When minors resident in the State of California and employed by an employer in
the entertainment industry located in the State of California, are taken from the State of California
to work on location in another state, as part of, and pursuant to, contractual arrangements made in
the State of California for their employment in the entertainment industry, the child labor laws of
California and the regulations based thereon shall be applicable, including, but not limited to, the
requirement that a studio teacher must be provided for such minor in accordance with Section
11755.1.”).
76. Riggio, supra note 61, at 499.
77. Actor and two children killed on “Twilight Zone” set, HIST. (Nov. 13, 2009),
https://www.history.com/this-day-in-history/actor-and-two-children-killed-on-twilight-zone-set
[https://perma.cc/62JQ-UHRL].
78. Id.
79. Lee Brown, Alec Baldwin’s fatal movie set accident recalls triple ‘Twilight Zone’
tragedy that led to criminal charges, N.Y. Pᴏsᴛ (July 22, 2020), https://nypost.com/2021/
10/22/alec-baldwins-fatal-accident-recalls-twilight-zone-tragedy/ [https://perma.cc/X764-3Q94].
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Today in California, any employer in the industry desiring to employ
minors in work that is not hazardous or detrimental to the health, safety,
morals, or education of minors is instructed to make an application to the
Division for a Permit to Employ Minors.80 The Labor Commissioner
issues permits for minors within the industry with required
documentation from appropriate school districts.81
In addition to permits, California’s child labor laws set strict time
constraints on when minors are permitted to work within a day and who
must be present with the minor. The restrictions vary based on the
minor’s age from fifteen days old to eighteen years old.82 Any minor
under the age of sixteen must always have their parent or guardian present
on set and within sight or sound.83 California regulates what hours a
minor may be employed, the number of hours of permitted work activity,
the number of hours permitted at the employment site, the number of
hours the minor must have for rest and recreation, the presence of studio
teachers, and the number of hours dedicated to school. As the minor ages,
the regulations and hours permitted increase progressively from age
group two to six years old; six to nine years old; nine to sixteen years old;
and sixteen to eighteen years old.84
From ages six to eighteen, minors have a mandatory three hours of
school activity.85 As the minor ages, all restrictions are extended but the
amount of mandatory school activity remains the same of “at least three
(3) hours of schooling when the minor’s school is in session.”86
Meanwhile, California mandates all school districts, county offices of
education, and classroom-based charter schools from grades fourth
through twelfth to require a minimum of four hours of instructional

80. CAL. CODE REGS. tit. 8, § 11751 (2022); see also CAL. PENAL CODE § 314 (West 2022)
(“1. Exposes his person, or the private parts thereof, in any public place, or in any place where
there are present other persons to be offended or annoyed thereby; or, (2) Procures, counsels, or
assists any person so to expose himself or take part in any model artist exhibition, or to make any
other exhibition of himself to public view, or the view of any number of persons, such as is
offensive to decency, or is adapted to excite to vicious or lewd thoughts or acts, is guilty of a
misdemeanor.”).
81. Child Entertainment Laws As of January 1, 2022, supra note 29.
82. CAL. CODE REGS. tit. 8, § 11760 (2022); see also CAL. CODE REGS. tit. 8, § 11755.3
(2022).
83. See CAL. CODE REGS. tit. 8, § 11757 (2022) (“A parent or guardian of a minor under
sixteen (16) years of age must be present with, and accompany, such minor on the set or location
and be within sight or sound of said minor at all times.”).
84. CAL. LAB. CODE § 1308.7 (2019).
85. CAL. CODE REGS. tit. 8, § 11760.
86. Id.
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learning for students.87 Non-classroom-based charter schools have
minimum instructional day requirements.88
Further, in California, studio teachers hold both a California
Elementary and a California Secondary teaching credential and are
certified by the Labor Commissioner.89 Studio teachers are held
responsible for caring for and attending to the health, safety, and morals
of the minor on set.90 A certified studio teacher is hired by the employer
to take cognizance of the minor’s working conditions, physical
surroundings, signs of mental and physical fatigue, and demands placed
upon the minor in relation to the minor’s age, strength, and stamina.91Any
minor that has entered a contract within state territory and films in another
state must be provided a studio teacher on set.92 Lastly, the studio teacher
has the authority to refuse the engagement of minors on set or location if
it presents a danger to the health, safety, or morals of the minor. If the
teacher’s mandatory reporting reflects any activities or scenes that may
result in any danger to the minor, the Labor Commissioner may affirm or
countermand such action.93 Any misdemeanor violation of the Labor
87. 2020–21 Funding and Instructional Time FAQs, CAL. DEPT. OF EDU. (Apr. 29, 2021),
https://www.cde.ca.gov/fg/aa/pa/pafaqs.asp#instructionaltime [https://perma.cc/DC28-943P].
88. Id.
89. See Cᴀʟ. Cᴏᴅᴇ Rᴇɢs. tit. 8, § 11755(a) (2022) (“A studio teacher within the meaning of
these regulations must be a certificated teacher who holds one California teaching credential listed
in paragraphs (1) through (4) of subsection (d) of this section and one California teaching
credential listed in paragraphs (5) through (7) of subsection (d) of this section which are valid and
current, and who has been certified by the Labor Commissioner.”).
90. See Cᴀʟ. Cᴏᴅᴇ Rᴇɢs. tit. 8, § 11755.2 (2022) (“Employers shall provide a studio teacher
on each call for minors from age fifteen (15) days to their sixteenth (16th) birthday (age sixteen
(16)), and for minors from age sixteen (16) to age eighteen (18) when required for the education
of the minor. One (1) studio teacher must be provided for each group of ten (10) minors or fraction
thereof. With respect to minors age fifteen (15) days to age sixteen (16), one (1) studio teacher
must be provided for each group of twenty (20) minors or fraction thereof on Saturdays, Sundays,
holidays, or during school vacation periods.”).
91. See Cᴀʟ. Cᴏᴅᴇ Rᴇɢs. tit. 8, § 11755.3. (2022) (“In the discharge of these responsibilities,
the studio teacher shall take cognizance of such factors as working conditions, physical
surroundings, signs of the minor's mental and physical fatigue, and the demands placed upon the
minor in relation to the minor’s age, agility, strength and stamina. The studio teacher may refuse
to allow the engagement of a minor on a set or location and may remove the minor therefrom, if
in the judgment of the studio teacher, conditions are such as to present a danger to the health,
safety or morals of the minor. Any such action by the studio teacher may be immediately appealed
to the Labor Commissioner who may affirm or countermand such action.”).
92. See Cᴀʟ. Cᴏᴅᴇ Rᴇɢs. tit. 8, § 11756 (2022) (“When minors resident in the State of
California and employed by an employer in the entertainment industry located in the State of
California, are taken from the State of California to work on location in another state, as part of,
and pursuant to, contractual arrangements made in the State of California for their employment in
the entertainment industry, the child labor laws of California and the regulations based thereon
shall be applicable, including, but not limited to, the requirement that a studio teacher must be
provided for such minor in accordance with Section 11755.1”).
93. Cᴀʟ. Cᴏᴅᴇ Rᴇɢs. tit. 8, § 11755.3.
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Code provisions respecting child labor or a violation of any regulation
may constitute grounds for denying a Permit to Employ Minors in the
entertainment industry, or for suspending or revoking any such permit.94
Now, we turn to how other states have attempted to mirror California’s
strict regulations.
B. New York
In New York, state legislatures have implemented regulations for
child performers to “protect the safety, morals, health, and well-being of
the performers.”95 Many of the New York provisions governing minors
in the entertainment industry are modeled after a comparable California
provision.96 Unfortunately, the New York Legislature has fallen short in
modeling California’s more detailed regulations reflecting their stringent
requirements for certified staff teachers, school requirement policies, and
limitations on parental involvement.97
Employers who engage a minor to perform work in New York must
obtain a certificate to employ the performer and the minor’s parents or
guardians must obtain a Child Performer Permit.98 A certificate shall not
be issued if the Commissioner determines that the employment or activity
may be hazardous or detrimental to the child’s physical or mental health,
morals, education, or general welfare.99 In addition, the employer must
provide “one adult for every 20 children or fraction thereof under the age
of 16 to accompany the group throughout the workday and to monitor the
children’s safety and well-being.”100 Unlike California’s requirement of
a trained and certified studio teacher, in New York, the employer may
designate parents or other qualified persons to be responsible for the
94. Cᴀʟ. Cᴏᴅᴇ Rᴇɢs. tit. 8, § 11758 (2022) (“Any misdemeanor violation of any Labor Code
provision respecting child labor, or any violation of these regulations may constitute grounds for
denying a Permit to Employ Minors in the entertainment industry, or for suspending or revoking
any such permit.”).
95. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-1.1 (2022) (“The purposes of this Part are
to protect the safety, morals, health, and well-being of child performers, to ensure that child
performers who work or reside in the State of New York are provided with adequate education,
and to ensure that a portion of the child performer’s earnings are kept in trust for the benefit of
the child performer until such child reaches the age of majority.”).
96. Robert A. Martis, Children in the Entertainment Industry: Are They Being Protected?
An Analysis of the California and New York Approaches, 8 LOV. L.A. ENT. L. REV. 25, 30 (1988).
97. Cf. Cᴀʟ. Cᴏᴅᴇ Rᴇɢs. tit. 8, § 11755 (2022) (demonstrates the strict requirements needed
to qualify as a studio teacher within the meaning of California’s state regulations).
98. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-3.1 (2022).
99. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-4.1(a) (2022).
100. See N.Y. COMP. CODES R. & REGS. 12, § 186-4.1(b)(2) (2022) (“The employer and/or
the entity providing the group of children shall provide at least one adult for every 20 children or
fraction thereof under the age of 16 to accompany the group throughout the work day and to
monitor the children’s safety and well-being. They may designate parents or other qualified
persons as responsible persons for the group.”).
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group. Every minor performer under the age of sixteen shall be assigned
a “responsible person at least 18 years of age, whose duties shall be to
accompany the child throughout the workday and to monitor the child’s
safety and well-being.”101 The parents or guardian shall designate the
responsible person and may even choose to serve as the responsible
person for their child under the age of 16.102
To ensure the child performer is obtaining an adequate education,
New York sets forth educational requirements that any child performer
employed in the state shall fulfill the educational requirements of the
school district in which the child performer resides or of the private
school the child attends. The employer shall provide at least one teacher
for every ten performers and an average of at least three hours per school
day, each week to fulfill requirements.103
Lastly, New York mandates that no employer shall employ a minor in
any activity that may be hazardous or detrimental to the physical or
mental health, morals, education, or general welfare of the child
performer.104 New York differentiates child performers based on age and
involvement in live theater and other live performances.105 Similar to
California, New York regulates the hours a minor may be employed
and106 requires mandatory rest and recreation every four hours of
employment.107 In addition, New York requires that a child performer
must also be given adequate instruction and rehearsal time for the specific
activities the child performer is to perform to protect his or her health or
safety.108 If a child performer’s employer has violated any provision of
101. See N.Y. COMP. CODES R. & REGS. tit. 12, § 186-4.6(a) (2022) (“Every child performer
under the age of 16 shall be assigned a responsible person at least 18 years of age, whose duties
shall be to accompany the child throughout the work day and to monitor the child’s safety and
well-being. The employer shall allow the responsible person to be within sight or sound of the
child at all times during the workday.”).
102. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-4.1(b)(2) (2022).
103. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-5.1(e)(6) (2017); see also N.Y. COMP.
CODES R. & REGS. tit. 12, § 186-5.1(e)(8) (2022).
104. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-4.1(c) (2022).
105. See N.Y. COMP. CODES R. & REGS. tit. 12, § 186-6.2(a) (2022) (“Outside of live theater
and other live performance, a child performer may be employed no earlier than 5:00 a.m. on any
day, no later than 10:00 p.m. on evenings preceding school days, and not later than 12:30a.m. on
the morning of non-school days.”); cf. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-6.2(b) (2022)
(“In live theater and other live performance, a child performer may be employed no earlier than
5:00 a.m. on any day, no later than 12:00 midnight on evenings preceding school days, and no
later than 12:30 a.m. on the mornings of non-school days.”).
106. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-6.2(a) (2022).
107. See N.Y. COMP. CODES R. & REGS. tit. 12, § 186-6.4(a) (2022) (“The employer shall
permit all child performers to take at least 10 minutes of the rest period time or down time to
which they are entitled by section 186-6.2 of this Subpart during every four hours of work time.”).
108. See N.Y. COMP. CODES R. & REGS. tit. 12, § 186-6.5(a) (2017) (“The employer shall
provide the child performer and his or her parent or guardian with information and instruction to
protect the health or safety of the child performer, including any potential hazards associated with
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the Labor Law regulations outlined in Article 4A, the Commissioner may
revoke or suspend the Employers Certificate of Eligibility, and the civil
penalty shall not exceed $1,000 for the first violation, $2,000 for the
second, and $3,000 for a subsequent violation.109
C. Florida
Florida legislation sets forth regulations to “ensure that minors are not
employed under the conditions that are injurious or detrimental to their
health, safety, or education.110 In Florida, employers in the entertainment
industry shall first obtain a “Permit to Hire” before employing any
minors.111 Employers shall provide the Department of Business and
Professional Regulation with information relative to each “shoot.”112 The
application may be denied by the Department if the application evinces
work conditions that are hazardous or detrimental to the minor’s health,
morals, or education.113
In addition, the employer shall designate one individual on each set to
act as a “Coordinator of Child Labor.”114 The designated coordinator
the specific activities that he or she will be expected to perform. In addition, a child performer
must be given adequate instruction and rehearsal time for the specific activities he or she is to
perform in order to protect his or her health or safety.”).
109. See N.Y. COMP. CODES R. & REGS. tit. 12, § 186-10.1(a)–(b) (2017) (“Where the
commissioner finds that a child performer’s employer has violated any provision of article 4-A of
the Labor Law or of this Part, the commissioner may, in addition to revocation or suspension of
the employer certificate of eligibility pursuant to section 186-4.2 of this Part, issue an order
describing the nature of the violation and assess a civil penalty therefor. Each violation shall
constitute a separate offense . . . The civil penalty shall not exceed $1,000 for the first violation,
$2,000 for the second violation and $3,000 for the third or subsequent violation.”).
110. See FLA. ADMIN. CODE ANN. r. 61L-2.006.1 (2022) (“The requirements in this rule are
intended to ensure that minors are not employed under conditions that are injurious or detrimental
to their health, safety or education.”).
111. See FLA. ADMIN. CODE ANN. r. 61L-2.006.2a (2022) (“Employers of minors in the
entertainment industry shall obtain a Permit to Hire prior to employing any minor in Florida, or
within 60 days of this rule’s adoption for productions already in progress.”).
112. See FLA. ADMIN. CODE ANN. r. 61L-2.006.2b (2022) (“Reporting Requirements.
Employers of minors in the entertainment industry shall provide the Department with information
relative to each “shoot” or separate program of a series as required in subsection 450.132(5), F.S.
After each production, or upon completion of employment in Florida, the employer shall submit
to the Department a completed Final Report, Form DBPR FCL 1003, available as provided in
Rule 61L-2.012, F.A.C. Failure to submit such Final Report shall be grounds to deny any future
application for Permit to Hire.”).
113. See FLA. ADMIN. CODE ANN. r. 61L-2.006.2a (2022) (“Failure to complete any item in
the application form, after being requested to do so, or if the completed application form evinces
work conditions that are hazardous or detrimental to the health, morals, or education of the minor
employees, shall be grounds to deny the application.”).
114. See FLA. ADMIN. CODE ANN. r. 61L-2.006.4 (2022) (“The employer shall designate one
(1) individual on each set where minors are employed, or in each touring company which includes
minor employees, to act as Coordinator of Child Labor. The coordinator shall respond to all
communications from the Department regarding the employment of minor(s). The employer shall
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shall respond to all communications from the Department regarding the
minor’s employment.115 Unlike California, the statute is silent on any
certifications coordinators must hold, their authority to withhold minors
from the scene, or their responsibilities to protect the minors’ physical or
mental health on set.116 In addition, unlike New York, Florida’s statute
does not address if the coordinator can be a minor’s parent or a staff
producer, or if the coordinator must be within sight or sound of the child
at all times during the workday.117
Similar to New York and California, Florida regulates what hours the
minor may be employed.118 In Florida, the working hours may not exceed
those set forth for the specific age of the minor in the statute unless a
“Partial Waiver” is granted by the Department.119 Unlike California,
Florida’s statute remains silent on any academic requirements for minors,
including the amount of time a producer is obligated to set aside to ensure
the minors meet their academic requirements.120 Whoever violates any
provisions of this law, employs or permits or suffers any minor to be
employed or to work in violation of this law, shall be guilty of a
misdemeanor of the second degree.121 In addition, any violation may be
provide the name of the coordinator(s) to the Department, the minor, the minor’s parent(s),
guardian, and/or chaperon.”).
115. Id.
116. Cf. Cᴀʟ. Cᴏᴅᴇ Rᴇɢs. tit. 8, § 11755.3 (2022) (The studio teacher, in addition to teaching,
shall also have the responsibility for caring and attending to the health, safety and morals of
minors under sixteen (16) years of age for whom they have been provided by the employer, while
such minors are engaged or employed in any activity pertaining to the entertainment industry and
subject to these regulations. In the discharge of these responsibilities, the studio teacher shall take
cognizance of such factors as working conditions, physical surroundings, signs of the minor’s
mental and physical fatigue, and the demands placed upon the minor in relation to the minor’s
age, agility, strength and stamina. The studio teacher may refuse to allow the engagement of a
minor on a set or location and may remove the minor therefrom, if in the judgment of the studio
teacher, conditions are such as to present a danger to the health, safety or morals of the minor.”).
117. Cf. N.Y. COMP. CODES R. & REGS. tit. 12, § 186-4.6(a) (2022) (“Except as otherwise
provided in this section, the parent or guardian shall designate the responsible person and may
choose to serve as the responsible person for his or her own child under the age of 16. The parent
or guardian may designate another adult at least 18 years of age, including another child
performer’s parent or guardian, to serve as the responsible person for the first parent’s or
guardian’s child.”).
118. See generally FLA. ADMIN. CODE ANN. r. 61L-2.006.5 (2022) (regulates working hours,
and hours spent at the place of employment for minors under two to minors over sixteen).
119. FLA. ADMIN. CODE ANN. r.61L-2.006.5(c) (2022).
120. FLA. ADMIN. CODE ANN. R. 61L-2.006.5 (2022).
121. See FLA. STAT. § 450.141(1) (2022) (“Whoever violates any provisions of this law, or
employs or permits or suffers any minor to be employed or to work in violation of this law, or of
any order issued under the provisions of this law, or obstructs persons authorized under this law
in the inspection of places of employment, and whoever, having under his or her control any
minor, permits the minor to be employed or to work in violation of this law, shall for such offense
be guilty of a misdemeanor of the second degree, punishable as provided in s. 775.082 or s.
775.083. Each day during which any violation of this law continues shall constitute a separate and
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subject to fines that may not exceed $2,500 per offense.122 While states
like New York and Florida have implemented less stringent state labor
laws than California, over fifteen states fail to implement any child
entertainment laws at all.123
D. States with Minimal to No Regulations or Work Permit
Requirements
The South remains an issue for minors in the industry, as it
consistently opposed federal legislation prior to the implementation of
the FLSA. To solicit filmmakers, many of the production companies in
the Southeast advertise their lack of labor laws for minors in the
entertainment industry.124 In North Carolina, the state only requires a
“Youth Employment Certificate” and continues to exempt all youth
performers from their Wage & Hour Act.125 North Carolina film
commissions advertise that “[f]ilming in North Carolina offers attractive
incentives and makes the business of filmmaking easier with a customerfocused commitment to their project’s success.”126
While some states have taken the initiative to enforce state legislation
to different extents to protect minor performers, over fifteen states have
failed to enforce any state legislation at all. As of January 1, 2022,
Arizona, Kansas, Kentucky, Mississippi, Montana, Nevada, New
Hampshire, Ohio, Oklahoma, Rhode Island, South Carolina, South
Dakota, Tennessee, Utah, and West Virginia failed to regulate child
entertainment and don’t require employers to obtain a work permit.127
These fifteen states simply leave the exemption open just as it was written
in the FLSA, enabling child performers to avoid being subjected to any
distinct offense, and the employment of any minor in violation of the law shall, with respect to
each minor so employed, constitute a separate and distinct offense.”).
122. See FLA. STAT. § 450.141(2) (2022) (“Any person, firm, corporation, or governmental
agency, or agent thereof, that has employed minors in violation of this part, or any rule adopted
pursuant thereto, may be subject by the department to fines not to exceed $2,500 per offense. The
department shall adopt, by rule, disciplinary guidelines specifying a meaningful range of
designated penalties based upon the severity and repetition of the offenses, and which distinguish
minor violations from those which endanger a minor’s health and safety.”).
123. Child Entertainment Laws As of January 1, 2022, supra note 29.
124. Siegal, supra note 51, at 448.
125. See N.C. GEN. STAT. § 95-25.5(g) (2022) (“Youths employed as models, or as actors or
performers in motion pictures or theatrical productions, or in radio or television products are
exempt from all provisions of this section except the certificate requirements of subsection (a).”).
126. See
NC
PIEDMONT
TRIAD
FILM
COMM’N,
https://piedmontfilm.com
[https://perma.cc/XGW9-NLJL] (“Filming in North Carolina offers attractive incentives,
experienced crews, unique locations, a temperate climate and a film friendly community. Here in
the Piedmont Triad (Greensboro/Winston-Salem/High Point), the Piedmont Triad Film
Commission makes the business of filmmaking easier with a customer-focused commitment to
your project’s success. Call us, let us tell you why we’re the perfect region for your production.”).
127. Child Entertainment Laws As of January 1, 2022, supra note 29.
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time restrictions, permit requirements, educational requirements, or
overall, any mandatory supervision that is imposed on minors employed
in other exempted industries. Film producers continue to use the state’s
exemption as an advertisement for producers. Specifically, South
Carolina’s Film Commission advertises being a business-friendly state
that understands production opportunities, has a strong state government,
and is the country’s leading incentive state for filming.128
In conclusion, the federal government’s lack of uniform federal
legislation regarding the employment of minors in the entertainment
industry has left the states to regulate this industry within their borders.129
Without federal protection, and with no assured state protection either,
minors desiring a career in entertainment are left with only their parents
as their protectors. In the next section, we discuss why most parents of
minors working within the entertainment industry are not adequately
equipped to care for their children.
V. WHY PARENTS ARE NOT ENOUGH
Where there is a lack of regulation, or as in New York, where a parent
is allowed to monitor their child rather than an adequately trained thirdparty professional, we must face the reality that the majority of parents
may not have the child’s best interest at stake and might not be trained or
educated enough to understand the issues that may arise within the
industry. Our current federal labor laws allow the parental exploitation of
minors in the entertainment industry.
In the United States, there is a strong presumption that fit parents act
in their children’s best interests.130 Historically, it has been recognized
that natural bonds of affection lead parents to act in the best interests of
their children.131 Typically, there is no reason for the State to inject itself
into the private realm of the family to question fit parents’ ability to make
the best decisions for their children.132 Long ago, our constitutional

128. See S. CAROLINA FILM COMM’N, https://www.filmsc.com [https://perma.cc/QJ7WG3XJ] (“We’re a business-friendly state that understands the importance behind the opportunities
provided by every production. For the 12th consecutive year, South Carolina has earned a top spot
in Area Development’s ‘Top States for Doing Business’ report. SC ranked No. 4 for our business
environment.”).
129. Jessica Kreig, There’s No Business Like Show Business: Child Entertainers and the
Law, 6 U. PA. J. LAB. & EMP. L. 429, 431 (2004).
130. See Parham v. J. R., 442 U.S. 584, 602 (1979) (“The law’s concept of the family rests
on a presumption that parents possess what a child lacks in maturity, experience, and capacity for
judgment required for making life’s difficult decisions.”).
131. Id. at 602.
132. See Reno v. Flores, 507 U.S. 292, 304 (1993) (“Accordingly, so long as a parent
adequately cares for his or her children (i.e., is fit), there will normally be no reason for the State
to inject itself into the private realm of the family to further question the ability of that parent to
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system rejected any notion that a child is a mere creature of the State and
asserted that parents generally have the right, coupled with the high duty,
to recognize and prepare their children for additional obligations.133 “The
law’s concept of the family rests on a presumption that parents possess
what a child lacks in maturity, experience, and capacity for judgment
required for making life’s difficult decisions.”134 But, when the parents
fail to have experienced the mental and physical impacts of the
entertainment industry or maintain the capacity for judgment, the State
must step in.
The Due Process Clause of the Fourteenth Amendment protects the
fundamental rights of parents to make decisions concerning the care,
custody, and control of their children.”135 The Supreme Court in Meyer
recognized a parent’s due process liberty interest in “establish[ing] a
home and bring[ing] up children.”136 But, this interest has been balanced
with the notion that the rights of parenthood are beyond limitation.”137 In
essence, the freedom and the right to make parental decisions are
important liberties, but they are not absolute. The courts have long
recognized the state’s parens patriae authority to remove decisionmaking control from a parent when necessary to protect a child.138 It is
only when a state can show a reasonable relation between legislation and
a legitimate state objective, that the state may not curtail its citizens’
constitutional rights.139
The states have a compelling interest as parents patriae o protect the
welfare of children in the entertainment industry who are unable to
protect themselves or are cognizant of long-term impacts. Multiple issues
make the best decisions concerning the rearing of that parent’s children.” (citing Troxel v.
Granville, 530 U.S. 57, 66, 69 (2000)).
133. See Parham, 442 U.S. at 602, see also Pierce v. Society Sisters, 268 U.S. 510, 535
(1925) (“The child is not the mere creature of the State; those who nurture him and direct his
destiny have the right, coupled with the high duty, to recognize and prepare him for additional
obligations.”).
134. Parham, 442 U.S. at 602.
135. See Troxel, 530 U.S. at 66 (“In light of this extensive precedent, it cannot now be
doubted that the Due Process Clause of the Fourteenth Amendment protects the fundamental right
of parents to make decisions concerning the care, custody, and control of their children.”).
136. Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
137. See Prince v. Massachusetts, 321 U.S. 158, 166 (1944) (“And neither rights of religion
nor rights of parenthood are beyond limitation. Acting to guard the general interest in youth’s
wellbeing, the state, as parens patriae, may restrict the parent’s control by requiring school
attendance, regulating or prohibiting the child’s labor and in many other ways.”).
138. See In re D.K., 58 Pa. D. & C.4th 353, 357 (C.P. 2002) (“The Act limits the
Commonwealth’s coercive interference with the family unit to those cases where the parents have
not provided ‘a minimum standard of care for a child’s physical, intellectual and moral wellbeing.’. . . [P]arental care which is both ‘necessary’ and ‘proper’ is not the best care possible but
that care which (1) is geared to the particularized needs of the child and (2) at a minimum, is likely
to prevent serious injury to the child.”).
139. Pierce v. Society Sisters, 268 U.S. 510, 535 (1925).
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arise from states leaving so much responsibility and freedom to the
parents of minors in the entertainment industry, such as exploitation,
excessive labor, abuse, and practice demands.140 In addition, many
parents in these unusual situations are not versed in helping minors
regulate their nervous systems.141 While states like California have
attempted to protect children from the undue influences of third parties,
the statutory schemes have failed to address the undue influence from
who the state presumes to be the “best fit.”142 In addition, while California
has incorporated reporting procedures for studio teachers to report
minors’ mental and physical fatigue, there is no particular remedy for
when a minor no longer wants to partake on the path of stardom.143 To
prevent the exploitation of children, undue influence from third parties,
and long-term cognitive impacts, there must be federal legislation
available offering protection avenues. These children need protection, not
only from their careers and employers, but most essentially, from their
parents.144 While not all parents have selfish financial motives and some
minors desire to be a part of the entertainment industry, it remains
apparent that Congress needs to amend the FLSA to provide adequate
protection for children from their parents.145 Parental prerogatives don’t
have boundless connotational protection and it’s time for Congress to step
in again.
VI. IMPLEMENTING FEDERAL LAWS
A. Re-Defining “Dangerous” & “Hazardous”
The FLSA was not a complete victory for advocates of child labor
regulation.146 Scholars have argued that the Act may have served “as a
deterrent” and as an “educational force” but “in those areas where
children are useful, they continue to be employed.”147 With the modernday explosion of the internet and various social platforms, the legislative
branch has been unable to amend and change laws at the same rate.148
140. Siegal, supra note 51, at 448.
141. See Stoner Op. Ed., supra note 1 (“As with many parents in this unusual situation, my
mother is not versed in how to help me regulate my nervous system.”).
142. See generally Neyza Guzman, The Children of YouTube: How an Entertainment
Industry Goes Around Child Labor Law, 8 BARRY CHILD & FAM. L. J. 86, 109 (2020) (“While
California does attempt to address the issue of the child’s wishes through the usage of studio
teacher reports, a negative report does not necessarily cause automatic revocation of the child’s
permit.”).
143. Id.
144. Siegal, supra note 51, at 449.
145. Id. at 429–30.
146. MAYER, supra note 42, at 6.
147. Id.
148. Guzman, supra note 142, at 109.
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The current lack of federal legislation creates an overarching issue that
has failed one too many times to protect children within the entertainment
industry. It is time we advocate for the legislative branch to reevaluate
the definition of “dangerous” and “hazardous” occupations by looking
further than the physical danger of minors working with machinery. The
FLSA defines “hazardous” as “detrimental to [the minor’s] health and
well-being,” which traditionally includes jobs involving extensive
manual labor, including coal mining, manufacturing, and operating
machinery.149 The Act was hyper-focused on regulating dangerous
occupations held by minors back during the Industrial Revolution which
drove policy decisions.150
To redefine “dangerous” and “hazardous” is to truly accomplish the
mission of the FLSA and protect minors. Congress needs to look further
into what creates a “dangerous” and “hazardous” environment by
prioritizing both minors’ physical and mental health. Prior to the FLSA
legislation, reformers advocated for long hours of premature toil,
deprivation of education, and potential health problems. These issues that
the FLSA initially sought to halt and prevent are still negatively
impacting minors in the entertainment industry, through a lack of
educational requirements and opportunities, anxiety, depression,
addiction, and lack of sleep. By omitting such a high-stress, publicly
criticized, and demanding profession, state and federal laws have
interacted and developed in a way that has left children within this
industry less protected than necessary.
The lack of uniformity in addressing these occupations as
“dangerous” and “hazardous” has left states in uncomfortable positions.
In 2019, before updating Pennsylvania labor laws for child performers,
Representative Tom Murt publicly addressed how our nation has seen
many child actors get in trouble in their later years because they were
robbed of their childhood.151 Murt emphasized that he “wanted these film
companies to come to Pennsylvania.152 It means jobs not just for the
artists but for carpenters and electricians . . . But if somebody’s going to
be filming children in Pennsylvania, we want to protect the children.”153
Pennsylvania prioritized the safety of minors performing within the state
and enforced new updates to its child labor laws for new requirements for
work permits, on set-teachers, and work limitations. Here, Pennsylvania
took the stance our nation should require. In the next section, this Note
149. Riggio, supra note 61, at 500.
150. Id. at 499.
151. Marsha Mercer, Few protections for child performers, USA TODAY (Aug. 29, 2013,
5:53 PM), https://www.usatoday.com/story/news/nation/2013/08/29/child-actors-protectionslaws-pew/2734035/ [https://perma.cc/VWQ5-5BUX].
152. Id.
153. Id.
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discusses how Congress must take a dominant stance and close certain
gaps that have been left open for far too long.
B. Producers, Managers, & Parents are not Therapists
It is no secret the entertainment industry has given birth to a telling
array of stereotypes: tortured artist, drunken pop star, domineering
stage mom, and the anorexic dancer, that take the cover of click baits
and magazine covers to attract viewers.154 While producers attempt to
banish these stereotypes from their script, producers cannot disregard
the mental health and psychological well-being of their cast in doing
so.155
To prevent these arrays of stereotypes placed upon minors, society
needs to improve in recognizing and responding to mental health
issues on and off set.156 Regardless of an individual’s years of
experience within the industry, producers, managers, and parents are
not medically trained and educated to play the role of the therapist for
minors. As discussed, a parent’s control is not absolute,157 and with
the money, fame, and perks of the entertainment field, it may lead to a
clouded parenting judgment. To move forward, the FLSA needs to
create a requirement that studio teachers on set remain certified,
trained, and equipped to assist minors.
C. Promoting Mental Health Resources on Set
Mental health issues in the entertainment industry are widespread
and severe not only in the United States, but throughout the world.158
Studies in the United Kingdom, North America, Canada, and Australia
show that rates of suicide, suicidal thinking, depression, anxiety, and
substance abuse are significantly higher among entertainment industry
professionals than the general population. 159 Suicide is listed as the
154. Julie Crosby, Producer’s Hat #96: Therapist, SHOWBIZING (June 1, 2021),
https://www.showbizing.com/showbizing-blog/mental-health-in-the-entertainment-industry
[https://perma.cc/CQZ3-2KCZ].
155. Id.
156. Id.
157. See Troxel v. Granville, 530 U.S. 57, 88 (2000) (Stevens, J., dissenting) (“A parent’s
rights with respect to her child have thus never been regarded as absolute.”).
158. Crosby, supra note 154.
159. See id. (citing Phase One, ENT. ASSIST, https://www.entertainmentassist.org.au/ourresearch [https://perma.cc/GYR2-MYWX] (“25% of performing artists, and most roadies have
attempted or considered suicide, but none of the roadies surveyed had sought help, over a third of
performing artists, 25% of industry support workers and most roadies and crew reported mental
health problems”) and Better mental health behind the scenes, FILM & TV CHARITY,
https://filmtvcharity.org.uk/leading-change/better-mental-health/ [https://perma.cc/5UN6-9DPU
] (“In 2019 the first edition of our ground-breaking Looking Glass research found that 9 in 10
people working in film, TV and cinema in the UK had experienced a mental health problem—
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10th leading cause of death in the United States, and these numbers
are even higher in the industry category of “Arts, Design,
Entertainment, Sports, and Media.” 160 As seen with Allyson Stoner, a
minor’s pressure to perform and land auditions, coupled with the
intense proliferation of social media and the 24-hour news cycle, has
and will continue to impact minors in a way that many former actors
and actresses did not experience in their careers. The entertainment
industry is known for its intense focus on physical appearance, its
constant scrutiny, and its inability to keep failures or mistakes private,
which can lead entertainers to suffer from chronic stress, anxiety, and
depression.161
The immediate solution to assist minors is to implement a
mandatory qualified third-party professional on set. The average cost
of making a feature film is between $100 million and $150 million
which typically accounts for the crew and cast, rights to the scripts,
producers, directors, cost of production, and expenses of postproduction editing. 162
Budgeting qualified third-party mental health professionals on set
would be a drop in the bucket for most film budgets. Qualified
professionals could monitor working conditions and be available to
assist entertainers in regulating, shifting between identities, and
discharging residual inner turbulence after emotional performances.163
compared to 65% in the population as a whole (Source: Mental Health Foundation, 2017).
Shockingly more than half (55%) of respondents had considered taking their own life. These
findings indicated a mental health emergency in our industry, with its roots in the ‘3 Cs’ of poor
working CONDITIONS (including very long hours); an entrenched CULTURE of bullying and
stigma around mental health; and a lack of CAPABILITY across the industry to support people.”).
160. See 2019 Survey to Assist in the Development of a Mental Health and Suicide
Prevention Initiative Summary of Key Findings, BEHIND THE SCENES (2021),
https://wp.behindthescenescharity.org/mental-health-and-suicide-prevention-initiative/2019industry-survey-summary-of-key-findings/ [https://perma.cc/VG2P-4SSN] (“Research shows
this category within the 3 most impacted industries related to suicide statistics.” In Canada, suicide
is listed as the 9th leading cause of death (Statistics Canada). Women in Canada in the category
of “Arts, Design, Entertainment, Sports, and Media” have the highest rate of suicide of any
occupation (Peterson et al., 2018)).
161. Ashley Cullins et al., Hollywood’s Mental Health Reckoning Has Arrived, THE
HOLLYWOOD REP. (Jan. 15, 2020), https://www.hollywoodreporter.com/movies/movie-features/
hollywoods-mental-health-reckoning-has-arrived-1269807/ [https://perma.cc/6XHV-96YC].
162. How Much Does It Cost To Make A Movie – Everything You Need To Know, NFI,
https://www.nfi.edu/how-much-does-it-cost-to-make-a-movie/ [https://perma.cc/9NZQ-JM2M]
(last visited Sept. 27, 2022) (“The average cost of making a feature film is between $100 million
and $150 million. Keep in mind that this is an average, meaning that there are feature films that
cost less than $80 million and those that cost more than $200 million to produce. The cost of
making a movie varies depending on the number of actors involved, the amount of animation or
special effects used, and the area in which it is shot. Many comedy films and some animated
features, such as recent DreamWorks films, are made for $70 million to $90 million.”).
163. Stoner Op. Ed., supra note 1.
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In addition to being on set, they could also provide a safe contact, not
being employed by the producers, to report misconduct, harassment,
and mental health struggles without any fear of backlash from
producers.164
In addition to budgeting qualified professionals, Behind the Scenes
is a non-profit initiative to address mental health and psychological
safety in the entertainment industry. 165 Behind the Scenes offers a
therapist finder specifically designed to match professionals within the
entertainment industry with a therapist that specializes in the
entertainment field, a 24/7 peer-to-peer support app, and an online
course in mental health first aid that producers can take before
welcoming performers to their set. 166 These tools and resources were
developed by industry experts, representatives of labor, employers,
and mental health professionals to directly address the specific needs
of the entertainment industry. 167
Lastly, Congress should mandate Basic Industry and Media
Literacy courses taught by industry mental health experts to educate
all guardians on how to detect mental fatigue and how to address their
child’s concerns, and to also set forth guides on working conditions
beyond just hourly limits.168
D. Introduce Federal Legislation and Enforcement
This nation and future generations need Congress to amend the FLSA
by bringing minors in entertainment into the eye of federal regulation. To
reiterate, the FLSA should amend the outdated statute to include
academic requirements for all minors; ensure laws follow the child
regardless of the onset of location filming; take initiatives to strategically
reduce the stress of minors by implementing mental health programs; and
include requirements for studio teachers and therapists to attend every
production that includes minors.
In addition to federal implementation, we need to create stronger
enforcement to hold those who violate child labor laws more accountable.
164. Id.
165. Crosby, supra note 154.
166. Id.
167. 2019 Survey to Assist in the Development of a Mental Health and Suicide Prevention
Initiative
Summary
of
Key
Findings,
BEHIND
THE
SCENES
(2021),
https://wp.behindthescenescharity.org/mental-health-and-suicide-prevention-initiative/2019industry-survey-summary-of-key-findings/ [https://perma.cc/RHK9-FA34] (“These tools address
many of the issues raised by the respondents of the survey, who represented a broad spectrum of
the industry, and a wide variety of age and experience level. The majority of respondents
identified with Live Events as their primary area of work (including theatre, dance, music, opera,
touring, circus, sports, theme parks, etc.) followed by those involved in Motion Picture and
Television Production.”).
168. Stoner Op. Ed., supra note 1.
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Enforcement of the Act remains lax in most states because budgetary
constraints have reduced the number of enforcement agents.169 When
enforcement is pursued, a $3,000 fine to a 150-million-dollar production
is simply a slap on the wrist. The state laws impose criminal or civil
penalties on employers who hire a child in violation of the FLSA.170
Where the Act doesn’t sanction parents, a parent may face sanctions
under compulsory attendance laws, where unlawful employment makes
a child miss school. When unlawful employment harms the child both
physically and/or emotionally, parents might face civil neglect or
criminal child endangerment charges.171 Enforcement of child labor law
has been generally lax due to public budget cutbacks and a lack of
enforcement agencies.172 With federal implementation must come
funding to increase the presence of enforcement agencies. In essence, we
can enact legislation, but if Congress doesn’t have the correct
enforcement protocols in place, they have done nothing at all.
CONCLUSION
As a society, we have simply accepted the entertainment industry as
it is and have blamed adults for their alcohol addiction, anxiety,
depression, PTSD, and/or their lack of education, which stems from their
childhood. We humanize former minor actors and actresses in articles
like, “Where Are They Now” or “10 Shocking Ways These Child Stars
Died,” which are used for entertaining reads and clickbait to continue to
monetize off these minors.173 The exact celebrities in the “Where Are
They Now” articles, like Allyson Stoner, need a more appropriate venue
and platform to share their stories and ideas that would have helped them
as “Smiley Girl #437,” “Bone,” or “Lewellen.”
Narratives like Allyson’s and platforms like the University of Florida
Levin College of Law’s Sports & Entertainment Law Review have the
power to change outdated laws by informing the public. The inaugural
class of the Florida Entertainment & Sports Law Review at the University
of Florida Levin College of Law has provided a forum for aspiring
attorneys, judges, and advocators to discuss these topics to spread
awareness and inspire change. As of January 2022, the University of
Florida is the only Sports & Entertainment Law Review in the state of
Florida. Alongside implementing federal laws, we need more forums and
platforms to address the issues in this constantly evolving industry, to
create new goals, and to get others talking about these issues that we have

169.
170.
171.
172.
173.

ABRAMS ET AL., supra note 50, at 875.
Id.
Id.
Id. at 875.
Stoner Op. Ed., supra note 1.
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brushed under the carpet for far too long. This Note situates itself exactly
in line with these goals.
In conclusion, spreading awareness on social media and the internet
can show more of a personal side to those that “retired” at the age of 18.
With the continuing evolution of social media, YouTube, and TikTok, we
are in a unique moment to implement changes to the FLSA. Similar to
the National Child Labor Committee’s efforts to regulate or eliminate
child labor in the United States by using photography to show the poor
conditions children were working in, today we must use social media and
academic works to advocate for Congress to step back in. There is an
opportunity for us to empower each other through honest conversations
and collaborative action.174 Society has changed, and so has the definition
of “dangerous.”

174. Stoner Op. Ed., supra note 1.
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